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I. INTRODUCTION 


On February 19, 1846, at a ceremony on the steps of the old wooden 
capitol building in Austin, Dr. Anson Jones, the last president of the 
Republic of Texas, proclaimed the end of independence and the beginning 
of statehood. ‘‘The final act in this great drama is now performed,’’ Jones 
concluded.! ‘‘The republic of Texas is no more.’’? As Jones himself 
lowered the flag of the Republic:’ 


1. ANSON JONES, LETTERS RELATING TO THE HISTORY OF ANNEXATION 25, 27 (Philadelphia, 
1852). 

2. Id.; see also 3 LEGISLATIVE MESSAGES OF THE CHIEF EXECUTIVES OF TEXAS 311-314 (Price 
Daniel and James C. Martin eds. 1974); and President Jones’ valedictory address, TELEGRAPH & TEX. 
REG., Mar. 4, 1846, reprinted in Llerena Friend ed., Contemporary Newspaper Accounts of the 
Annexation of Texas, 49 SW. HIST. Q. 267, 275-78 (1945) (providing the valedictory address of Anson 
Jones). Jones concluded: 

The lone star of Texas, which ten years since arose amid cloud[s] over fields of carnage and 
obscurely shone for a while, has culminated, and, following an inscrutable destiny, has 
passed on and become fixed forever in that glorious constellation which all freemen and 
lovers of freedom in the world must reverence and adore—the American Union. Blending 
its rays with its sister stars, long may it continue to shine, and may a gracious Heaven smile 
upon this consummation of the wishes of the two Republics, now joined together in one. 
‘‘May the Union be perpetuated, and may it be the means of conferring benefits and 
blessings upon the people of all the States,’’ is my ardent prayer. 
The final act in this great drama is now performed. The republic of Texas is no more. 
JONES, supra note 1, at 27. 

3. As Jones lowered the Texas flag for the last time, the weather-beaten flagpole broke in two. 
See HERBERT GAMBRELL, ANSON JONES: THE LAST PRESIDENT OF TEXAS 419 (2d ed. 1964). Legend 
has it that lightning struck the flagpole, but it is not mentioned in contemporary accounts, and 
apparently, the legend is not true. See A.C. Greene, Lightning Never Felled Old Republic's Flagpole 
[Texas Sketches}, DALLAS MORNING NEWS, Dec. 1, 1996, at 48A. 

Noah Smithwick, who apparently was there, says that Jones, 

standing on the steps of the old capitol, lowered the old flag from the mast and reverently 

furling it, announced amid breathless silence, ‘‘The republic of Texas is no more.’” Many 

a head was bowed, many a broad chest heaved, and many a manly cheek was wet with tears 

when that broad field of blue in the center of which, like a signal light, glowed the lone star, 

emblem of the sovereignty of Texas, was furled and laid away among the relics of the dead 

republic. 
NOAH SMITHWICK, THE EVOLUTION OF A STATE OR RECOLLECTION OF OLD TEXAS DAYS 211 
(University of Texas Press 1983) (1900); see also JUSTIN H. SMITH, THE ANNEXATION OF TEXAS 468 
(corrected ed. 1941) (reciting the conclusion of President Jones’ valedictory address as part of a 
‘*momentous affair’’ but failing to note that the flagpole broke). The flag Smithwick described is the 
‘Burnet Flag,’’ or the 1836 National Standard, a gold star on an azure field. See Act approved Dec. 
10, 1836, Ist Cong. R.S. § 2, 1838 Republic of Texas Laws, 72, 72, reprinted in 1 H.P.N. GAMMEL, 
LAWS OF TEXAS 1132, 1132 (1898); see also Charles A. Spain, Jr., The Flags and Seals of Texas, 33 
S. TEX. L. REV. 215, 221-22 (1992) (describing the Burnet flag as ‘‘azure ground, with a large golden 
star central’’). The Congress of the Republic had adopted the now-familiar Lone Star Flag in 1839, see 
‘Act approved Jan. 25, 1839, 3d Cong., R.S., § 5, 1839 Republic of Texas Laws 87, 88, reprinted in 
2 H.P.N. GAMMEL, LAWS OF TEXAS 87, 88 (1898), but the National Standard continued to serve as 
the de jure war flag until statehood. See Spain, supra, at 223. 

It was probably the Lone Star flag, though, that Jones hauled down. A contemporary account says 
that ‘‘{o]n Monday, the 16th, the day that the State Government superseded our Republican Constitution, 
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those 2,000 or 3,000 persons [attending] looked as if they were about to 
cry. There was a look of suffering in every face. The full significance 
of their act was brought home to them by the single act of hauling down 
the flag—the flag for which they had suffered so much and which 
represented so much to them. 

They were still in that unsettled, deeply sentimental state when the 
man at the hallliards [sic] began pulling at the ropes and slowly but surely 
another flag was hoisted on high. When it reached the top of the flagpole 
the wind whipped it out to its full length and the Stars and Stripes of the 
United States burst into view. In a moment the crowd that had been still 
as death changed. A mighty cheer went up, hats were thrown high, a 
cannon boomed and there was a tremendous tumult. Never before and 
never since have I seen such a sudden change from grief to rejoicing. It 


was marvelous.’ 


we had the pleasure of seeing [in Galveston] for the first time the Star-Spangled Banner waving 
triumphantly over the Lone-Star Flag, whose sun had set the day previous, never to rise again.’’ Latest 
from Texas Communicated to the New Orleans Delta, [Washington, D.C.] NATIONAL INTELLIGENCER, 
Feb. 27, 1846, reprinted in Llerena Friend ed., Contemporary Newspaper Accounts of the Annexation 
of Texas, 49 Sw. HIST. Q. 267, 271 (1945) (describing events of February 16, 1846); cf. C.W. Raines, 
Enduring Laws of the Republic of Texas II, 2 Q. TEX. ST. HIST. ASS’N 152, 160 (1898) (maintaining 
that it was the Lone Star flag that flew at the February 19th ceremony: ‘‘Though coming in after the 
triumphs of Bexar and San Jacinto, [the 1839 flag) sprang at once into great popularity. In all the 
subsequent battles of the Republic around Bexar and on the border from Santa Fe to Mier, the Lone Star 
Flag represented the sovereignty of Texas. It was not til [sic] February, 1846, that it was hauled down 
from the flag-staff of the old wooden capital [sic] of the Republic by Texan hands to give place to the 
Stars and Stripes’). 

4. A.C. Greene, End of Texas Republic Marked by Sadness, Joy [Texas Sketches], DALLAS 
MORNING NEWS, Oct. 13, 1996, at 44A (quoting William Henry Stewart, city mayor, state legislator 
and federal judge). Another observer described the event as follows: 

The President then arose and delivered his Valedictory. He was loudly applauded. The oath 

of office was administered to the Governor by the Speaker of the House, and the inaugural 

followed. During the whole time of enacting these matters, the most intense emotion thrilled 

every bosom—tears crept unconsciously from the eye of many a weather beaten Texan, who 

had toiled and suffered, and bled to establish an independent government—to win freedom 

for a people who were now being stricken from the roll of nations: they seemed to feel as 

if the Republic of Texas was indeed ‘‘no more.’’ She is secure in the enjoyment of all that 

a patriot could wish; her destiny is united to that of the mightiest people on earth. Her 

watchword must be ‘‘Union,”’ and her progress will be ‘‘onward.”” 

The Inauguration, AUSTIN DEMOCRAT—EXTRA, Feb. 20, 1845, reprinted in JONES, supra note 1, at 25; 
see also BOSTON CULTIVATOR, Mar. 14, 1846, reprinted in Llerena Friend ed., Contemporary 
Newspaper Accounts of the Annexation of Texas, 49 SW. HIST. Q. 267, 281 (1945) (describing the 
inauguration of the first governor of the State of Texas). 

Smith indicates that ‘‘even while the tears fell, [Jones’) voice broke forth, almost through sobs, 
in loud and repeated cheers.’’ SMITH, supra, note 3, at 468. Gambrell, though, indicates that while 
the crowd cheered, Jones ‘‘sat with his eyes fixed on the broken flagpole.’’ GAMBRELL, supra note 3, 
at 419, 
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Five years later, Jones concluded his private memoirs with his 
recollection of the event. ‘‘I surrendered the Government of Texas into the 
hands of Gen. J.P. Henderson, Governor, and Texas ceased her career as a 
Republic, and began that of a State of the American Union. May she never 
have cause to regret the change.’”® 

A century and a half hence, a new organization calling itself the 
Republic of Texas (the R.O.T.) seeks to undo 150 years of statehood and 
restore Texas status as an independent nation.® Relying on the ‘‘diligent 
research [of] a para-legal [sic] in Fort Davis, Texas,’’’ the R:O.T. argues 


5. ANSON JONES, MEMORANDA AND OFFICIAL CORRESPONDENCE RELATING TO THE REPUBLIC 
OF TEXAS, ITS HISTORY AND ANNEXATION 26 (reprint 1966) (1859). Jones played a large but gerierally 
unappreciated role in the annexation. In 1858, after the Texas Legislature rejected his bid for a seat in 
the United States Senate (the Legislature chose J. Pinckney Henderson to replace Thomas Rusk,:- who 
had committed suicide, and John Hemphill to replace Sam Houston, who chose to run for governor), 
Jones ended his life in the same room where, as President of the Republic, he had issued the’ call 
convening the first state Legislature. See GAMBRELL, supra note 3, at 430-39, 

6. The new organization considers itself the successor to the Republic of Texas that existed as 
an independent nation from 1836 to 1845. Under Texas state law, this Republic of Texas exists only 
as an unincorporated association. See, e.g., Stewart Title Guaranty Co. v. McLaren, No. P-96-CA-06 
(W.D. Tex. Apr. 4, 1996) (on file with the Texas Tech Law Review). 

The R.O.T. maintains a presence on the Internet. See Republic of Texas, Republic of Texas (last 
modified March 24, 1997) <http://web.Republic-of-Texas.by .net/rtx/> (setting a ‘‘cookie’’ to identify 
any person who accesses the site); Republic of Texas, Republic of Texas (last modified March 24, 1997) 
< http://www. flash.net/~ robertk/ >. Related sites may be found at: Republic of Texas, Embassy Home 
Page (last modified March 6, 1997) <http://www.overland.net/~embthert/ >; Republic of Texas, 
WEPIN Store (n.d.) (visited May 13, 1997) <http://colossus.net/wepinsto/rot/rot.html > ; and Republic 
of Texas, Republic of Texas Magazine (n.d) (visited May 13, 1997) <http://www.rtmag.com/>. In 
addition to chronicling the history of the R.O.T., many of the documents posted there reflect the 
extremist antigovernment ideas associated with the politically right-wing Patriot or Common Law 
Movement. For example: 

A “‘Corporate U.S.”’ was created to try to bypass Constitutional limits . . . To circumvent 

these limits, they made the new “‘local gov’t’’ in Washington a Corporation [sic]... . 

Citizens are not subject to this local gov’t called the ‘‘U.S.”’ (just as they are not subject to 

jurisdiction of the united [sic] States of America while living within state boundaries.) . . . 

The Constitution prohibits a Central] Bank—only the Treasury [sic] is Constitutional! . .. An 

unconstitutional Central Bank [sic} called the Federal Reserve (‘‘the FED’’) was set up (this 

private Corporation [sic], owned by the Rothschilds &. Rockefellers thru [sic] [nine] owner 
banks, was formed thru {sic] ‘‘U.S. Inc.’’ by a Congress with no quorum). . . The IRS was 

a temporary tax to expire after the end of WWII. . . [yJou have to learn your rights and legal 

tools you can use (like proper responses, ‘‘Statutory Abatements,’’ lawsuits, liens, etc[.]) . 

. The 14th Amendment only gave the privilege of Citizenship [sic] to ex-slaves and 
immigrants and gave nothing new to Natural-Born Sovereign Citizens [sic]. This distinction 

of [two] types of Citizenship [sic], upheld by the Supreme Court, is often cited to label 

Patriots [sic} as racial bigots, even tho (sic) that’s the law! . . . They have used Executive 

Orders [sic] to get Emergency War Powers {sic} since 1933. These Emergency War Powers 

[sic] allow unlimited power to the Executive Branch [sic]... . 

What's This Patriot Stuff All About? (visited March 25, 1997) <http://www.datadepot.com/ ~ patriot/ 
patriot.htm >. 

For a good explanation of Common Law Movement dogma, see Susan P. Koniak, When Law Risks 
Madness, 8 CARDOZO STUD. L. & LITERATURE 65, 78-87 (Spring/Summer 1996). 

7. See Republic of Texas, A Republic is Reborn (visited March 25, 1997) <http://web.Republic- 
of-Texas.by.net/rtx/repborn.htm> [hereinafter A Republic is Reborn]. 
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that the United States did not have the constitutional authority to annex an 
independent republic into statehood.® A fortiori, the R.O.T. concludes, the 
congressional resolution of 1845 annexing the Republic of Texas was illegal 
and unconstitutional, and the R.O.T. remains a ‘“‘sovereign nation state 
body politic.’”® 

This article will examine that argument, beginning with a review of the 
history of Texas annexation, the birth of the R.O.T., and its claim to have 
perfected its sovereignty through judicial proceedings in the Supreme Court 
of Texas and in the International Court of Justice. Next, the article will 
address the merits of the R.O.T.’s argument that Texas annexation into the 
Union was unconstitutional and survey the controlling principles of 
international law. Lastly, it will conclude that even if annexation were 
illegal, any constitutional defects have been cured by estoppel, time, 
acquiescence, and the need to preserve international order and safety.'° 


Il. THE ANNEXATION OF THE REPUBLIC OF TEXAS 


An exhaustive history of the Texas annexation is well beyond the scope 
of this article,'’ but a brief summary is necessary for a proper understand- 


8. But cf. U.S. CONST. art. iv, § 3, cl. 1 (providing only that ‘‘[nJew States may be admitted 
by the Congress into this Union... .”’). 

9. See, e.g., Richard Lance McLaren, Republic of Texas, The Right of Texas to Independence 
as a Nation (Feb. 7, 1997) <http://www.overland.net/ ~ embthert/emololl.htm > ; Republic of Texas, 
Diplomatic Notice of Protocol under the Doctrine of Retroactive Recognition (Sept. 9, 1996) 
<http://web. Republic-of-Texas. by.ne/R.O.T./cedcovr.htm>. This is nota new idea. See generally 
Debbie Nathan, Xmas in the Texas Republic, TEXAS OBSERVER, Jan. 17, 1997, at 8, 11 (‘As every 
Texas school child has learned—or learned back a generation or two ago when Texas history teachers 
were still smarting over the Civil War and states’ rights—the 1845 U.S. Senate vote to annex the 
Republic of Texas was arguably irregular.’’). 

A schism has developed within the Republic of Texas movement, with three separate groups 
claiming the mantle of authority. See Thomas Edwards, Republic of Texas Secessionists Split by Internal 
Feuding, SAN ANTONIO EXPRESS-NEWS, Jan. 27, 1997, at 1A; Thomas G. Watts, Republic of Texas 
Schism Creates Confusion, DALLAS MORNING NEWS, Feb. 2, 1997, at 47A. The original R.O.T. 
maintains a site on the Internet at: Republic of Texas, Republic of Texas (last modified March 24, 1997) 
<http://web.Republic-of-Texas.by.nev/rtx/>. One breakaway movement maintains a site on the 
Internet at: Republic of Texas, Republic of Texas The Official Website (n.d.) (visited May 13, 1997) 
<http://republic-of-texas.org/>. The other maintains: Republic of Texas, National Web Site Home 
Page (last modified Apr. 13, 1997) <htp://the-republic-of-texas.org/ >. Since all three factions share 
a common origin and a common contention that Texas was illegally annexed, it will be sufficient to 
address the well-documented claims of the original (and more militant) Republic of Texas movement. 

10. To paraphrase Judge Hutchinson in Stockton v. Montgomery, the author ‘will speak frankly, 
respectfully and courteously of [the R.O.T.}, but always in the spirit of the maxim, ‘Veritas nihil 
veretur, nisi abscondi.’"’ Dallam 473, 474 (Tex. 1842). In return, neither the R.O.T. nor any of its 
members should construe anything in this article as a suggestion or a recognition of the legitimacy of 
their movement, or the validity of their claims. 

11. Authoritative texts include JUSTIN H. SMITH, THE ANNEXATION OF TEXAS (corrected ed. 
1941), and FREDERICK MERK AND LOIS BANNISTER MERK, SLAVERY AND THE ANNEXATION OF TEXAS 
(1972). Additional sources include HERBERT GAMBRELL, ANSON JONES: THE LAST PRESIDENT OF 
TEXAS (2d ed. 1964); ANSON JONES, MEMORANDA AND OFFICIAL CORRESPONDENCE RELATING TO THE 
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ing of the R.O.T.’s claims. In September, 1836, during the first popular 

election after Texas won its independence from Mexico, General Sam 

Houston was elected President and the citizens voted overwhelmingly for 

annexation to the United States.'* Accordingly, Stephen F. Austin, Texas 

Secretary of State, instructed the Republic’s minister to the United States, © 
W.H. Wharton, that his most important missions were the recognition of 

the independence of Texas and the annexation of Texas to the United 

States.'? According to Austin, annexation ‘‘must be effected by a formal 

treaty, which must be ratified by the Senate of Texas, in conformity with 

the Constitution.’’” 

Austin died in December, 1836, and J. Pinckney Henderson, his 
successor, fearing that a treaty of annexation might not be ratified by the 
requisite two-thirds majority in the United States Senate, instructed 
Memucan Hunt, Texas Minister Extraordinary to the United States, to 
propose ‘‘with great prudence and caution,’’ that Congress annex Texas by 
resolution: 


In the event that there should be doubts entertained whether a treaty made 
with this Government for its annexation to the United States would be 
ratified by a constitutional majority of the Senate of the United States, 
you are instructed to call the attention of the authorities of that Govern- 
ment to the propriety and practicability of passing a law by both houses 
(in which it would require a bare majority) taking in this Country as part 
of her Territory, this law could be passed, (provided Congress has the 


REPUBLIC OF TEXAS, ITS HISTORY AND ANNEXATION (reprint 1966) (1859); 4 Louis J. WORTHAM, A 
HISTORY OF TEXAS FROM WILDERNESS TO COMMONWEALTH (1924) and Eugene C. Barker, The 
Annexation of Texas, 50 SW. HIST. Q. 49 (1946); 2 ANNUAL REPORT OF THE AMERICAN HISTORICAL 
ASSOCIATION FOR THE YEAR 1907: DIPLOMATIC CORRESPONDENCE OF THE REPUBLIC OF TEXAS 
(George P. Garrison ed., 1908) [hereinafter DIPLOMATIC CORRESPONDENCE- 1907}; 2 ANNUAL REPORT 
OF THE AMERICAN HISTORICAL ASSOCIATION FOR THE YEAR 1908: DIPLOMATIC CORRESPONDENCE 
OF THE REPUBLIC OF TEXAS (George P. Garrison ed., 1911) [hereinafter DIPLOMATIC CORRESPON- 
DENCE-1908}; BRITISH DIPLOMATIC CORRESPONDENCE CONCERNING THE REPUBLIC OF TEXAS: 
1838-1846 (Ephraim Douglass Adams ed., 1917) {hereinafter BRITISH DIPLOMATIC CORRESPONDENCE]. 

12. See General instructions of Stephen F. Austin, Secretary of State, to W.H. Wharton, 
Minister Plenipotentiary to the United States of America (Nov. 18, 1836), in DIPLOMATIC CORRESPON- 
DENCE-1907, supra note 11, at 127, 131. 

13. See id. at 127. In private and special instructions to Wharton, Austin said that if the United 
States should acknowledge independence but decline annexation, Wharton should negotiate a treaty of 
amity, limits, and commerce, and if possible, a treaty of alliance for aid in money, troops or vessels 
of war. See Private and special instructions of Stephen F. Austin, Secretary of State, to W.H. Wharton, 
Minister Plenipotentiary to the United States of America (Nov. 18, 1836), in DIPLOMATIC CORRESPON- 
DENCE-1907, supra note 11, at 135, 137; see also Letter from J. Pinckney Henderson, Acting Secretary 
of State, to Memucan Hunt, Minister Extraordinary of Texas, to the United States of North America 
(Dec. 31, 1836), in DIPLOMATIC CORRESPONDENCE-1907, supra note 11, at 161. 

14. General instructions of Stephen F. Austin, Secretary of State, to W.H. Wharton, Minister 
Plenipotentiary to the United States of America (Nov. 18, 1836), in DIPLOMATIC CORRESPONDENCE- 
1907, supra note 11, at 131. 
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power to do so) based upon the vote of the people of Texas in the last 
election... .¥ 


Popular sentiment in the United States also favored immediate 
annexation of the new republic, but President Jackson and influential 
members of Congress feared that early recognition would appear precipi- 
tous.'® Ultimately, Jackson waited until his last day in office, in an address 
to the Senate, to recognize Texas independence.'’ Jackson’s successor, 
Martin Van Buren, was even more reluctant than Jackson to recognize 
Texas, given the protests by Mexico and the antislavery northern states’ 
opposition to annexation." 

By April of 1837, barely six months after the citizens of Texas voted 
overwhelmingly in favor of annexation, Texans began to see commercial 
advantages in remaining independent and trading directly with other 
nations.'? Nevertheless, on August 4, 1837, after President Van Buren 
formally received Memucan Hunt as the accredited Texas minister,” Hunt 
presented Texas request that the United States consider annexing Texas.?! 
However, Congress failed to act and Texas withdrew the annexation 
proposition on October 12, 1838.” Instead, Texas and the United States 
exchanged ratifications of a Treaty of Limits, marking the boundary 
between Texas and the United States.” 


15. Letter from J. Pinckney Henderson, Acting Secretary of State, to Memucan Hunt, Texas 
Minister Extraordinary to the United States (Dec. 31, 1836), in DIPLOMATIC CORRESPONDENCE- 1907, 
supra note 11, at 160, 164. 

16. See SMITH, supra note 3, at 52-62. 

17. See Letter from W.H. Wharton and Memucan Hunt to J. Pinckney Henderson (Mar. 5, 
1837), in DIPLOMATIC CORRESPONDENCE-1907, supra note 11, at 201; see also SMITH, supra note 3, 
at 61-62 (recounting that President Jackson was reluctant throughout his administration to recognize 
Texas independence until the final day of his term). 

18. See 4 WORTHAM, supra note 11, at 2-3, 15; see also Letter from Memucan Hunt, Minister 
Plenipotentiary of the Republic of Texas, to R.A. Irion, Texas Secretary of State (Jan. 31, 1838), in 
DIPLOMATIC CORRESPONDENCE-1907, supra note 11, at 284, 285. 

19. See Letter from Jos. T. Crawford, Vice Consul., to Sir Richard Pakenham, British Minister 
at Mexico (May 26, 1837) in BRITISH DIPLOMATIC CORRESPONDENCE, supra note 11, at 13; see aiso 
Letter from Memucan Hunt to J. Pinckney Henderson (Apr. 15, 1837), in DIPLOMATIC CORRESPON- 
DENCE-1907; supra note 11, at 201 (proposing to send a secret agent to Great Britain to ask recognition 
of Texas independence and ‘‘to give to her by treaty such commercial advantages as it will be our 
interest todo... .’’). 

20. See Letter from Memucan Hunt, Minister Plenipotentiary of the Republic of Texas, to R.A. 
Irion, Texas Secretary of State (July 11, 1837), in DIPLOMATIC CORRESPONDENCE-1907, supra note 11, 
at 236. 

21. See id. at 245. 

22. See Letter from Anson Jones, Minister Plenipotentiary of Texas, to R.A. Irion, Secretary 
of State of Texas (Oct. 13, 1838), in DIPLOMATIC CORRESPONDENCE-1907, supra note 11, at 346. 

23. See Convention for Marking the Boundary, Apr. 25, 1838, U.S.-Rep. of Tex., 8 Stat. 511 
(hereinafter 1838 Convention].. Apart from the unratified annexation treaty of 1844, this is one of only 
two treaties between Texas and the United States, and the R.O.T. places great emphasis upon it as a 
defining moment in the history of the Republic. See, e.g., infra notes 66, 118 and 168 and 
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The year of 1838 also saw Mirabeau B. Lamar’s election to the 
presidency of Texas.“ Lamar strongly opposed Texas annexation, and the 
issue lay dormant for the next four years.> But, by 1842, ‘‘Texas found 
herself . . . weak and disorganized at home and threatened by the 
consolidated power of Mexico.’’* James Reily, Texas Chargé d’ Affaires 
in Washington, wrote Anson Jones, Texas Secretary of State, that although 
he was not certain Congress could muster the two-thirds majority in the 
Senate necessary to ratify a treaty, the Tyler administration ‘‘is decidedly 
in favor’’ of annexation, ‘‘and that the Question [sic] is a popular one with 
Congress.’’”” One reason the United States postponed negotiation on a 
treaty of amity, navigation and commerce, Reily believed, was that ‘‘the 
administration wishe[d] to make but one Treaty, and that a Treaty of 
Annexation.’’* A year and a half later, in late 1843, the subject of Texas 
annexation was a topic of widespread discussion in Washington.” Abel 





accompanying text; see also Letter from Robert Lance McLaren, Chief Foreign Legal Officer of the 
R.O.T., to James W. Carr, Lavaca County Attorney (Apr. 29, 1996) <http://web.Republic-of-Texas. 
by.net/rtx/cbrief.htm> (‘‘Additionally, due to the new re-perfected treaty of April 25, 1838, it would 
be invalid for the county clerk to accept any alleged filings, orders or judgments of a U.S. Federal court 
operating on the soil of Texas in violation of the law of nations, in that their eminent domain rights 
flowing through a March 1, 1845 treaty, styled as a joint resolution, have now been extinguished.*’). 

Actually, the 1838 Convention merely recited that whereas the 1828 treaty of limits between the 
United States and Mexico ‘‘is binding upon the Republic of Texas, the same having been entered into 
at a time when Texas formed a part of the United Mexican States,’’ and whereas the boundary should 
be run and marked, the parties agreed to a joint survey of the boundary ‘‘from the mouth of the Sabine, 
where that river enters the Gulph {sic] of Mexico, to the Red River.’’ 1838 Convention, supra, 8 Stat. 
511. The boundary with Mexico had encompassed the same boundary established in 1819 by the 
Adams-de Onis Treaty with Spain. See Treaty of Amity, Settlement, and Limits, Feb. 22, 1819-Oct. 
29, 1820, U.S.-Spain, 8 Stat. 252 [hereinafter Treaty with Spain of 1819]. The 1819 boundary 
separated Spanish territory from Louisiana, recently purchased by the United States from France. 

In 1840 and 1841, the Republic of Texas and the United States executed the 1838 Convention by 
conducting a joint survey of the 1819 Treaty line north from the Sabine to the Red River. See B.H. 
Andrew, Some Queries Concerning the Texas-Louisiana Sabine Boundary, 53 Sw. HIST. Q. 1, 5 (1949). 
The line, which (with minimum modification) would come to form Texas eastern boundary with the 
United States, ran north along the west bank of the Sabine River from its mouth in the Gulf of Mexico 
to the 32nd degree of latitude, then due north to the Red River. /d. at 6. It followed the Red River 
westward to the 100th meridian, then due north again to the Arkansas River and eventually to the Pacific 
Ocean along the 42nd parallel. Jd. 

The only other treaty between the United States and the Republic of Texas resolved United States 
claims for Texas capture, seizure, and detention of the brigs Pocket and Durango, requiring Texas to 
pay $11,750 in damages to the United States. See Convention to Terminate Reclamations, April 11, 
1838, U.S.-Rep. of Tex., 8 Stat. 510 (1838). 

24. See SMITH, supra note 3, at 69. 

25. See id. at 69-70. 

26. Id. at 70. 

27. See Letter from James Reily, Chargé d’ Affaires of Texas, to Anson Jones, Secretary of State 
of Texas (Apr. 14, 1842), in DIPLOMATIC CORRESPONDENCE-1907, supra note 11, at 551, 552. 

28. Td. 

29. See Letters from Isaac Van Zandt, Chargé d’Affaires of Texas, to Anson Jones, Secretary 
of State of Texas (Nov. 4, 1843 and Nov. 30, 1843), DIPLOMATIC CORRESPONDENCE-1908, supra note 
11, at 224-25, 228-29. Nevertheless, the government of Texas remained reluctant to conclude a treaty 
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Parker Upshur, the United States Secretary of State, informally proposed 
a treaty of annexation.” 

Isaac Van Zandt, the Texas Chargé d’ Affaires in Washington, believed 
‘that if annexation be ever attempted, it must be first by a treaty.’’*! 
Such a treaty could be ratified in the Senate, he believed, because if it were 
not, Texas would ‘‘become in some form or other a dependency of Great 
Britain. This view of the case has had an important influence upon many of 
the Senators of the non-slavingholding states.’’?? Even if a treaty were to 
fail, Van Zandt concluded, ‘‘a bill, incorporating the provissions [sic] of the 
treaty for the admission of Texas into the Union, it is the opinion of many 
members, may be constitutionally passed into a law by a simple majority 
of both Houses of Congress... .’”” 

In February, Sam Houston, who had again assumed the presidency of 
Texas, decided to accept the United States proposition to negotiate an 
annexation treaty.“ He appointed J. Pinckney Henderson as Special 
Agent to conduct the negotiations in conjunction with Van Zandt.% Van 





of annexation because England and France had intervened to help settle Texas troubles with Mexico; 
thus: 

[wJere Texas to agree to a treaty of annexation, the good offices of these powers would it 

is believed be immediately withdrawn, and were the Treaty then to Fail of ratification by the 

Senate of the United States, Texas would be placed in a much worse situation than she is at 

present.... 

Letter from Anson Jones, Secretary of State of Texas, to Isaac Van Zandt, Chargé d’ Affaires of Texas 
(Dec. 13, 1843), in DIPLOMATIC CORRESPONDENCE-1908, supra note 11, at 232, 233. Jones did not 
foreclose any possibility of annexation, though. ‘‘(W]henever the Congress or Senate of the United 
States shall throw wide open the door of annexation by a resolution authorizing the President of that 
Country to propose a treaty for the purpose, the proposition will be immediately submitted to the 
Representatives of the people of this Country, and promptly responded to on the part of its 
government.” Jd. 

30. See id. at 221. 

31. Id. at 239, 240. Isaac Van Zandt wrote to Anson Jones: 

A resolution, authorizing the President to enter upon any negociation [sic] whatever, has 

never been attempted, unless in such cases where he had declined or neglected to act. To 

instruct him to do that which he had already done would not only be useless but uncalled for. 

Such are the opinions of every prominent member of either House with whom I have 

conversed .... 
Id. 

32. dd. 

33. Id. at241. ‘‘If this view of the constitutional question be correct,’’ Van Zandt wrote, ‘‘the 
success of the measure would be placed beyond a shadow of a doubt.’’ Id. at 241-42. 

34. See id. at 252. 

35. See id. at252, 259. Jones instructed Henderson and Van Zandt to ‘‘proceed in conjunction 
in effecting a Treaty [of Annexation], taking as the basis of your action the instructions given by the 
Secretary of State, the Hon. S.F. Austin, to our Minister at Washington in 1836... .”’’ Id.; see also 
Private and special instructions of Stephen F. Austin, Secretary of State, to W.H. Wharton, Minister 
Plenipotentiary to the United States of America (Nov. 18, 1836), in DIPLOMATIC CORRESPONDENCE- 
1907, supra note 11, at 135, 138-39 (instructing Wharton to try to ascertain whether the United States 
would insist on certain boundary lines and insisting that he maintain a firm stance on certain issues 
during the negotiations). 
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Zandt had been negotiating with Secretary of State Upshur, and had agreed 
upon all the main points, when he learned that Henderson had been 
appointed Special Agent.** Upshur’s death?” and Henderson’s delay in 
arriving in Washington delayed signing a treaty of annexation until April 
12.°8 The terms of the treaty were not as desirable as the Texas govern- 
ment had hoped, and it was uncertain whether the United States Senate 
would ratify the treaty.* However, President Tyler assured Van Zandt 
and Henderson that if the Senate rejected the treaty, he “‘would send to both 
Houses of Congress. a message, recommending to them, in the strongest 
terms, the passage of a law annexing Texas as a state, under that provision 
of the constitution of this Government, which authorizes Congress to admit 
new states into the Union.’’” 

Reports from Washington in the spring of 1844 indicated that although 
‘‘the current [in favor of annexation] seems to swell as it advances bids fair 
to sweep down its opponents,’’ a treaty probably could not be ratified.” 


Among the stipulations that Austin imposed on the annexation treaty negotiations were that Texas 
must enter the Union as a state ‘‘without passing through the intermediate stage of a territorial 
government,”’ and with a continuation of its laws until! the state government was installed; that no states 
could be formed out of the territory of Texas south of the Red River except at the State’s request; that 
No restrictions on slavery be imposed different from those already imposed on slave-holding states; that 
land titles be confirmed to protect settlers ‘‘from the heartless grasp or persecution of speculators’’; that 
the legislation and acts of the present and past governments of Texas be recognized as valid; that there 
be ‘liberal donations to Texas of lands etc[.] for Schools, Colleges, Internal improvements etc. in case 
the United States assumes our debts and take the vacant lands’’; and that the location of Indians south 
of the Red River be prohibited. Jd. at 138-39. 

In addition, Jones instructed Henderson and Van Zandt that the treaty must ultimately provide for 
the creation of at least four States, and their admission into the Union when their populations became 
sufficient; and that the vessels of the Texas Navy should become the property of the United States, and 
its government should pay the builders ‘‘agreeably to contract with a reasonable interest on the 
amount.’’ Letter-from Anson Jones, Secretary of State of the Republic of Texas, to J. Pinckney 
Henderson, Special Agent of the Republic of Texas, and Isaac Van Zandt, Chargé d’Affaires of the 
Republic of Texas (Feb. 25, 1844), in DIPLOMATIC CORRESPONDENCE-1908, supra note 11, at 259, 
260. 

36. Letter from Isaac Van Zandt, Chargé d’ Affaires of the Republic of Texas, to Anson Jones, 
Secretary of State of the Republic of Texas (Mar. 5, 1844), in DIPLOMATIC CORRESPONDENCE-1908, 
supra note 11, at 261-62. 

37. See id. at 261; see also Letter from Anson Jones, Secretary of State of the Republic of 
Texas, to Isaac Van Zandt, Chargé d’ Affaires of the Republic of Texas (Mar. 26, 1844), in DIPLOMATIC 
CORRESPONDENCE-1908, supra note 11, at 265 (informing Van Zandt that letters regarding Upshur’s 
death had been received). 

38. Letter from Anson Jones, Secretary of State of the Republic of Texas, to Isaac Van Zandt, 
Chargé d’ Affaires of the Republic of Texas (Apr. 12, 1844), in DIPLOMATIC CORRESPONDENCE-1908, 
supra note 11, at 269. 

39. See Letter from Isaac Van Zandt, Chargé d’Affaires of the Republic of Texas, and J. 
Pinckney Henderson, Special Agent of the Republic of Texas, to Anson Jones, Secretary of State of the 
Republic of Texas (Apr. 12, 1844), in DIPLOMATIC CORRESPONDENCE-1908, supra note 11, at 269. 

40. Id. at 271. . 

41. See Letter from Isaac Van Zandt, Chargé d’Affaires of the Republic of Texas, to Anson 
Jones, Secretary of State of the Republic of Texas (May 11, 1844), in DIPLOMATIC CORRESPONDENCE- 
1908, supra note 11, at 280-81. 
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Sam Houston was so pessimistic about the prospect of annexation that he 
concluded ‘‘{w]e must therefore regard ourselves as a nation to remain 
forever separate.’’** Additionally, he was displeased with the annexation 
treaty that Van Zandt and Henderson had finally negotiated.* If the 
Senate failed to ratify it, ‘‘we are without any security against the 
consequences which may result to Texas, in consequence of opening 
negotiations upon the subject of annexation.’ After further reflection, 
Houston began to doubt whether even the Senate of Texas would approve 
it.“ Moreover, the usually optimistic Van Zandt, observing the climate 
in Washington, wrote that “‘the indications are however decidedly against 
the ratification.’’ 

As expected, the United States Senate rejected the annexation treaty on 
June 8, 1844.*7 In November, James K. Polk, deemed sympathetic to 


42. See Letter from Sam Houston, President of the Republic of Texas, to Isaac Van Zandt, 
Chargé d’ Affaires of the Republic of Texas, and J. Pinckney Henderson, Special Agent of the Republic 
of Texas (May 17, 1844), in DIPLOMATIC CORRESPONDENCE-1908, supra note 11, at 281-82. 

43. See Letter from Sam Houston, President of the Republic of Texas, to Isaac Van Zandt, 
Chargé d’Affaires of the Republic of Texas, and J. Pinckney Henderson, Special Agent of the Republic 
of Texas (Apr. 29, 1844), in DIPLOMATIC CORRESPONDENCE-1908, supra note 11, at 274-75. 
According to Houston, an agreement to protect Texas should have been made. See id. at 275. 
‘*However this has not been done. ’Tis well enough, we cannot go back, and therefore we must march 
forward with decisive steps.’’ Jd. 

According to Houston, his purposes were that Texas must prepare for permanent independence: 

Texas can become Sovereign and independent, founded upon her own incalculable advantages 

of situation, and sustained by European influences without the slightest compromittal to her 

nationality... . I again declare to you that every day which passes only convinces me more 

clearly that it is the last effort at Annexation that Texas will ever make, nor do I believe that 

any solicitation or guarantee from the U.S. would at any future day induce her to consent to 

the measure. 

Id. 

44. Id. 

45. See Letter from Sam Houston, President of the Republic of Texas, to Isaac Van Zandt, 
Chargé d’Affaires of the Republic of Texas, and J. Pinckney Henderson, Special Agent of the Republic 
of Texas (May 10, 1844), in DIPLOMATIC CORRESPONDENCE-1908, supra note 11, at 278-79. The 
conditions, according to Houston, ‘‘are not quite liberal to Texas. I do not allude to that part of the 
Treaty that would admit us as a Territory, for I am satisfied that we cannot go into the Union on any 
other terms agreeably to the Federal Constitution of the United States.’’ Jd. at 279. 

A week later, Houston observed that ‘‘[t]he statesmen of that country appear to be united in 
opinions adverse to our admission into the Union of the North. We must therefore regard ourselves as 
a nation to remain forever separate.’’ Letter from Sam Houston, President of the Republic of Texas, 
to Isaac Van Zandt, Chargé d’Affaires of the Republic of Texas, and J. Pinckney Henderson, Special 
Agent of the Republic of Texas (May 17, 1844), in DIPLOMATIC CORRESPONDENCE-1908, supra note 
11, at 282. 

46. Letter from Isaac Van Zandt, Chargé d’ Affaires of the Republic of Texas, to Anson Jones, 
Secretary of State of the Republic of Texas (May 11, 1844) in DIPLOMATIC CORRESPONDENCE-1908, 
supra note 11, at 280. 

47. Letter from Isaac Van Zandt, Chargé d’ Affaires of the Republic of Texas, and J. Pinckney 
Henderson, Special Agent of the Republic of Texas, to Anson Jones, Secretary of State of the Republic 
of Texas (June 10, 1844), in DIPLOMATIC CORRESPONDENCE-1908, supra note 11, at 284. Far from 
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Texas annexation, was elected President of the United States and Anson 
Jones was elected President of the Republic of Texas.* President Tyler, 
who had not yet left office, believed a joint resolution for Texas annexation 
would pass both houses of Congress.” On January 25, the House passed 
a joint resolution declaring terms on which Congress would admit Texas 
into the Union as a state. A majority of the Senate Committee on 
Foreign Relations reported against the House version, primarily on the 
ground that the proposed method of admitting Texas into the Union was 

unconstitutional.*' The Joint Resolution was amended in the Senate by 
adding a third section to address the constitutional question,* and the Joint 
Resolution passed the Senate on February 27 by a narrow margin of two 
votes.*> The next day, the House concurred in the Senate amendment.* 





receiving the two-thirds necessary for ratification, the treaty failed by more than a two-thirds majority, 
35 against to 16 in favor. See id. 

48. See SMITH, supra note 3, at 373. 

49. Letter from Charles H. Raymond, Chargé d’ Affaires ad interim of the Republic of Texas, 
to Ebenezer Allen, Attorney General of the Republic of Texas, Charged, ad interim, with the direction 
of the Department of State (Jan. 4, 1845), in DIPLOMATIC CORRESPONDENCE-1908, supra note 11, at 
334, 335. 

50. See id. at 352. The resolution passed the House by a vote of 120 to 98. See id. The 
Northern Democrats who voted against it indicated they favored annexation, but required further 
restrictions on the issue of slavery. See id. 

51. See generally S. REP. No. 28-79 (1845) (discussing the unconstitutionality of the proposed 
method of admitting Texas into the Union). See also Letter from Charles H. Raymond, Chargé 
d’ Affaires ad interim of the Republic of Texas, to Ebenezer Allen, Attorney General of the Republic 
of Texas, Charged, ad interim, with the direction of the Department of State (Feb. 6, 1845), in 
DIPLOMATIC CORRESPONDENCE-1908, supra note 11, at 354 (‘‘Their principal objection was the 
unconstitutionality of the proposed mode of admitting Texas into the Union... .’’). 

52. See Joint Resolution for Annexing Texas to the United States, S.J. Res. 8, 28th Cong., 5 
Stat. 797, 798 (1845) [hereinafter Resolution Annexing Texas]. This third section provided that instead 
of submitting the resolution, the president could negotiate with Texas for its admission to the Union: 

3. And be it further resolved, That if the President of the United States shall, in his judgment 

and discretion, deem it most advisable, instead of proceeding to submit the foregoing 

resolution to the Republic of Texas, as an overture on the part of the United States for 

admission, to negotiate with that Republic... . 

Td, 

53. See CONG. GLOBE 28th Cong., 2d Sess. 362 (1845); see also Letter from Charles H. 
Raymond, Chargé d’ Affaires ad interim of the Republic of Texas, to Ebenezer Allen, Attorney General 
of the Republic of Texas, Charged, ad interim, with the direction of the Department of State (Feb. 28, 
1845), in DIPLOMATIC CORRESPONDENCE-1908, supra note 11, at 364 (noting the Senate’s concurrence 
with the House vote). 

The joint resolution provided in its entirety as follows: 
Resolved by the Senate and House of Representatives of the United States of America 

in Congress assembled, That Congress doth consent that the territory properly included 

within, and rightly belonging to the Republic of Texas, may be erected into a new State, to 

be called the State of Texas, with a republican form of government, to be adopted by the 

people of said republic [sic], by deputies in convention assembled, with the consent of the 

existing government, in order that the same may be admitted as one of the States of this 

Union. 

2. And be it further resolved, That the foregoing consent of Congress is given upon the 
following conditions, and with the following guarantees, to wit: First. Said State to be 


HeinOnline -- 28 Tex. Tech L. Rev. 690 1997 


1997] THE REPUBLIC OF TEXAS IS NO MORE 691 


President Tyler signed the Joint Resolution on March 1, 1845.°° The 
resolution required the ‘‘existing government’ to consent to annexation. 
Thus, Texas President Anson Jones issued a proclamation calling the Texas 
Congress to meet and consider acceptance of the United States proposi- 
tion. The Texas Congress convened on June sixteenth and, two days 





formed, subject to the adjustment by this government of all questions of boundary that may 

arise with other governments; and the Constitution thereof, with the proper evidence of its 

adoption by the people of said Republic of Texas, shall be transmitted to the President of the 

United States, to be laid before Congress for its final action, on or before the first day of 

January, one thousand eight hundred and forty-six. Second. Said State, when admitted into 

the Union, after ced[ing} to the United States, all public edifices, fortifications, barracks, 

ports and harbors, navy and navy-yards, docks, magazines, arms, armaments, and all other 

property and means pertaining to the public defence [sic] belonging to said Republic of 

Texas, shall retain all the public funds, debts, taxes, and dues of every kind, which may 

belong to or be due and owing said republic (sic); and shall also retain all the vacant and 

unappropriated lands lying within its limits, to be applied to the payments of the debts and 
liabilities of said Republic of Texas, and the residue of said lands, after discharging said 
debts and liabilities, to be disposed of as said State may direct; but in no event are said debts 

and liabilities to become a charge upon the government of the United States. Third. New 

States, of convenient size, not exceeding four in number, in addition to said State of Texas, 

and having sufficient population, may hereafter, by the consent of said State, be formed out 

of the territory thereof, which shall be entitled to admission under the provisions of the 

federal constitution [sic]. And such States as may be formed out of that portion of said 

territory lying south of thirty-six degrees thirty minutes north latitude, commonly known as 

the Missouri Compromise Line, shall be admitted into the Union with or without slavery, as 

the people of each State asking permission may desire. And in such State or States as shall 

be formed out of said territory north of said Missouri Compromise Line, slavery, or 

involuntary servitude, (except for crime,) shall be prohibited. 

3. And be it further resolved, That if the President of the United States shall in his 
judgment and discretion deem it most advisable, instead of proceeding to submit the 
foregoing resolution to the Republic of Texas, as an overture on the part of the United States 
for admission, to negotiate with that Republic; then, , 

Be it resolved, That a State, to be formed out of the present Republic of Texas, with 
suitable extent and boundaries, and with two representatives [sic] in Congress, until the next 
apportionment of representation, shal! be admitted into the Union, by virtue of this act, on 
an equal footing with the existing States, as soon as the terms and conditions of such 
admission, and the cession of the remaining Texian territory to the United States shall be 
agreed upon by the Governments of Texas and the United States: And that the sum of one 
hundred thousand dollars be, and the same is hereby, appropriated to defray the expenses of 
missions and negotiations, to agree upon the terms of said admission and cession, either by 
treaty to be submitted to the Senate, or by articles to be submitted to the two houses [sic] of 
Congress, as the President may direct. 

Resolution Annexing Texas, supra note 52, 5 Stat. at 797-98. 

54. See CONG. GLOBE, 28th Cong., 2d Sess. 372 (1845); see also Letter from Charles H. 
Raymond, Chargé d’ Affaires ad interim of the Republic of Texas, to Ebenezer Allen, Attorney General 
of the Republic of Texas, Charged, ad interim, with the direction of the Department of State (Feb. 28, 
1845), in DIPLOMATIC CORRESPONDENCE-1908, supra note 11, at 364-65 (‘‘Today the House concurred 
in the Senate’s amendment by a vote of 132 to 76.’’). 

55. See Resolution Annexing Texas, supra note 52, 5 Stat. at 798. 

56. SMITH, supra note 3, at 442; see also Letter from William Kennedy, British Consular in 
Galveston, to Lord Aberdeen, K.T. (Apr. 25, 1845), in BRITISH DIPLOMATIC CORRESPONDENCE, supra 
note 11, at 479 (enclosing a printed copy of the proclamation by the ‘*President of the Republic’’ 
summarizing a meeting of Congress). 
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later, accepted the United States resolution by a unanimous joint resolu- 
tion.” A constitutional convention met on July 4°° to draft a constitution 
for statehood. Working with a determination not to introduce anything 
questionable or novel into the new constitution, the convention completed 
its work by the end of August.* The voters accepted the annexation 
proposal and ratified the statehood constitution on October 13, 1845.% In 
December, President Polk announced to the United States Congress that 
Texas had accepted the terms of annexation and he transmitted her new 
state constitution.’ The House quickly passed a joint resolution of 
statehood,” and the Senate adopted the House resolution in lieu of an 
earlier bill introduced in that body.“ This resolution recited that the 
people of the Republic of Texas had accepted the first two sections of the 
March Ist resolution, and that the State of Texas was ‘‘admitted into the 
Union on an equal footing with the original States in all respects whatev- 
er.’ President Polk signed the resolution on December 29, 1845, and 
although the formal transfer of power did not occur until February 19, 


57. See Joint Resolution Giving the Consent of the Existing Government to the Annexation of 
Texas to the United States, 9th Cong., Extra Sess., 1, 3 (1845), reprinted in 2 H.P.N. GAMMEL, Laws 
OF TEXAS 1225, 1227 (1898); SMITH, supra note 3, at 456. 

58. See SMITH, supra note 3, at 456. 

59. See id. at 459, 

60. See id. at 459-60. The vote, while overwhelmingly in favor of annexation, was substantially 
jess than the vote in the presidential election the previous year. See Letter from Charles Elliot, British 
Chargé d’Affaires of Texas, to Lord Aberdeen, K.T. (Jan. 18, 1846), in BRITISH DIPLOMATIC 
CORRESPONDENCE, supra note 11, at 583 (noting that ‘‘they had only heard from 20 Counties’’ and 
estimating the vote about 6,000, in comparison to nearly 14,000 in Texas 1844 presidential election). 
Complaining subsequently about the lack of any information, official or otherwise, Elliot later wrote 
‘‘from the best sources of information within my reach that the whole vote taken is overstated in my 
despatch’’ of January 18th. Letter from Charles Elliot, British Chargé d’Affaires of Texas, to Lord 
Aberdeen, K.T. (Jan. 20, 1846), in BRITISH DIPLOMATIC CORRESPONDENCE, supra note 11, at 585. 

Professor Richardson places the vote at 4,254 for annexation, and 257 against. See RUPERT 
NORVAL RICHARDSON ET AL., TEXAS THE LONE STAR STATE 131 (3d ed. 1970). However, the low 
voter participation is attributed to the general belief that the result was certain. See, e.g., Annie 
Middleton, The Texas Convention of 1845, 25 Sw. HIST. Q. 26, 56 (1921) (discussing election results 
whereby annexation was approved by a “‘majority of the popular vote’’). 

61. See SMITH, supra note 3, at 466. 

62. See id, at 467; see also CONG. GLOBE, 29th Cong., 2d Sess. 65 (1845). 

63. See SMITH, supra note 3, at 467-68; see also CONG. GLOBE, 29th Cong., 2d Sess. 92 
(1845). 

64. Joint Resolution for the Admission of the State of Texas into the Union, H.R.J. Res. 1, 29th 
Cong., 9 Stat. 108, 108 (1845). 
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1846, Texas statehood is deemed to have begun on December 29, 1845.© 
III. THE BIRTH OF THE R.O.T. 


The birth of the R.O.T. is much less dramatic. According to a letter 
to ‘‘All the member Nations of the United Nations’’ from Richard Lance 
McLaren, Chief Ambassador and Consul General of the R.O.T.,® ‘‘the 
rebirth of the Sovereign nation of the Republic of Texas occurred on 
December 13, 1995, ‘‘at a political convention held at an old cotton gin in 
Bulverde, Texas.’’*’ McLaren claims to have discovered that the 1845 


65. See Calkin & Co. v. Cocke, 55 U.S. (14 How.) 227, 239 (1852). But of. Cocke v. Calkin 
& Co., 1 Tex. 542, 559 (1846) (holding that the laws of the Republic of Texas continued in force until 
February 16, 1846, when the state government was organized), rev'd, 55 U.S. (14 How.) 227 (1852); 
Newby v. Haltaman, 43 Tex. 314, 314-15 (1875) (same). 

66. See Letter from Richard Lance McLaren, Chief Ambassador and Consul General of the 
Republic of Texas, to all member nations of the United Nations (Feb. 24, 1996) <http://web. Republic- 
of-Texas.by.net/rtx/unletter.htm> [hereinafter Letter to UN Member Nations]. Although the R.O.T. 
eschews membership in the United Nations itself, it calls upon that body for recognition of its claims. 
See, e.g., Republic of Texas, Petition to Enjoin by Right of Presumption, Uncontested Fact, the 
Government of the United States, Hereinafter known as the Invader, a Member of the General Assembly 
of the United Nations, from Further Action On, Over, or Under the Soil, Waters and Seas of Texas, both 
Seen and Unseen, Heard and Unheard, in Continued Violations of the Law of Nations With Respect to 
a Certified Active Treaty done April 25, 1838 (Oct. 9, 1996) <http://web. Republic-of-Texas. by .net/rtx/ 
injunc.htm> {hereinafter Petition to Enjoin}; and Republic of Texas, Amendment to Petition (Oct. 22, 
1996) <http://web.Republic-of-Texas. by .net/rtx/injunc2.htm >. 

67. See Letter to UN Member Nations, supra note 66. On December 13, 1995, the ‘‘General 
Council of the Transitional Government of the Republic of Texas resolved that 

an order is hereby issued and directed to the Chief Foreign Legal Officer of the Republic of 

Texas Richard L. McLaren to finalize whatever legal steps are necessary in concluding any 

legal action in the Internationa! Court of Justice at the [sic] Hague and to notify all governors 

of existing states of the union of the united [sic] States of America that the people of the 

Republic of Texas has [sic] now lawfully re-instituted the Government of the Republic of 

Texas. 

Resolution and Directive of the General Council of the Transitional Government of the Republic of 
Texas and Let of Execution of Judgment (Dec. 13, 1995) (on file with the Texas Tech Law Review). 

Contrary to McLaren’s assertion that the R.O.T. was reborn on December 13, 1995, however, at 
least three reported cases show that groups calling themselves the Republic of Texas have been active 
for several years. In 1988, a disgruntled taxpayer brought suit attacking a federal levy on her wages 
for unpaid taxes, claiming that she was a citizen of the Republic of Texas, but not of the United States, 
because ‘‘the Treaty of Annexation of 1845 was and still is invalid.’’ Edgington v. United States, 727 
F. Supp. 320, 323 (E.D. Tex. 1989). Four years later, but still more than three years before the 
“‘rebirth,’’ a taxpayer attempted to remove a dispute over ad valorem taxes from a Texas state court to 
the so-called Common Law Court for the Republic of Texas. See Kimmell v. Burnet County Appraisal 
Dist., 835 S.W.2d 108, 109 (Tex. App.—Austin 1992, writ dism’d w.o.j.). The Austin Court of 
Appeals held that ‘‘the Common Law Court for the Republic of Texas, if it ever existed, has ceased to 
exist since February 16, 1846."’ Id. 

More recently, but still prior to December 13, 1995, a defendant purported to remove a federal 
lawsuit involving an unsigned UCC-1 financing statement filed against federal employees to ‘‘Our One 
Supreme Court, Republic of Texas, in and for Dallam County.’’ See United States v. Greenstreet, 912. 
F. Supp. 224, 225-26 (N.D. Tex. 1996); see also Greenstreet v. Heiskell, 940 S.W.2d 831 (Tex. 
App.—Amarillo 1997, n.w.h.) (declining to recognize court documents purportedly issued by *‘Republic 
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annexation of Texas into the Union violated the United States Constitu- 
tion.® 


A. The Jeff Davis County Litigation 


The true genesis of McLaren’s R.O.T. seems to have been his 1979 
and 1982 purchases of real property in a development known as the Davis 
Mountains Resort in Jeff Davis County, Texas.” McLaren and others 
subsequently sued the developers, L.J.B. Enterprises and Larry Stewart, 
alleging that the developers had concealed their discovery that the resort 
was constructed on surveys previously canceled by the Texas General Land 
Office and that the purchasers did not have marketable title.” In 1991, 
forty-nine other individuals sought intervention in the lawsuit and certifica- 
tion as a class.” Two years later, the trial court ordered the class 
certified.” 

Late in 1994, McLaren entered into a settlement agreement with the 
defendants, and the parties agreed to decertify the suit without attempting 
to correct the title problems to land in the Davis Mountains Resort.” 


of Texas, Our One Supreme Court, Common Law Venue; Original Jurisdiction Exclusive to the People, 
A Superior Court Sitting with the Power of a Circuit and United States District Court, in and for Dallam 
County, Texas Republic, United States of America.’’). 

68. See A Republic is Reborn, supra note 7. McLaren is the Fort Davis ‘‘para-legal [sic]’’ who 
developed this argument. See id. In a newspaper profile of McLaren, he is described as someone who 
took odd jobs, did some carpentry, and did vineyard work, but he is not described as a paralegal. See 
Michele Kay, Tense Times in Sleepy Fort Davis; Community Wishes it had never Heard of Richard 
McLaren or the Republic of Texas, AUSTIN AM.-STATESMAN, May 11, 1996, at Al; see also J. Andrew 
Curliss, Republic Causing Stir in W. Texas, DALLAS MORNING NEWS, Jan. 4, 1997, at 1A (describing 
McLaren as a small vineyard operator); Thomas Edwards, Republic Leader Say Surrender not Option, 
SAN ANTONIO EXPRESS-NEWS, Dec. 22, 1996, at 1A (noting that at one time McLaren’s life was 
‘*devoted to the care and harvest of grapes’’). 

69. See L.J.B. Enters. v. McLaren, No. 08-93-00099-CV, slip op. at 1 (Tex. App.—El Paso 
Jan. 20, 1994, no writ) (not designated for publication); see also infra Appendix A for the complete text 
of the opinion. 

70. See McLaren, slip op. at 2. The court noted that according to the record: 

William C. Wilson, a licensed state land surveyor, testified that the Davis Mountains Resort 

is based upon a series of defective surveys which fail to be tied to any locatable point on the 

ground. Wilson further testified that the internal platting process of the resort is defective. 

Wilson opined that it is impossible to convey marketable title within the confines of the 

resort. His testimony showed that all property owners in the resort area are so affected. 

Finally, Wilson stated that in excess of 900 persons were owners of real property in the 

resort and that the development included over 8,000 acres. 
Id. at2 n.1. 

McLaren’s action was for breach of warranty of title and oral misrepresentations allegedly made 
by L.J.B. and Stewart. See id. at2. The other plaintiffs brought actions alleging breach of restrictive 
covenants and breaches of contractual and/or fiduciary obligations. See id. at 2 n.2. 

Ti. See id. at 2. 

72. See id. (citing TEX. R. Civ. P. 42). 

73. See Plaintiff’s Petition for Writ of Mandamus at 7, McLaren v. Commissioners Court of Jeff 
Davis County, Texas, No. 1692, (83d Dist. Ct. Jeff Davis County, Tex., Jul. 24, 1995) (on file with 
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Then, in July, 1995, McLaren sought a writ of mandamus from the district 
court of Jeff Davis County to compel the commissioners court to vacate the 
Davis Mountains Resort survey plats.” 


B. The Quo Warranto and Other Ex Parte Proceedings 


While the lawsuit against L.J.B. Enterprises and Stewart was still 
pending, McLaren and others filed an Original Petition with the Jeff Davis 
County Clerk” demanding that the United States, the State of Texas, and 
Jeff Davis County, Texas, ‘‘completely refute and rebut’’ certain ‘‘Causes”’ 
in a contemporaneously-filed instrument captioned “‘In Law Public Notice 
and Demand.’’ The original petition asserted that the defendant’s 
“failure to respond properly or timely wavers [sic] all current and future 
rights, which if any, may be held in their De Facto State [sic], in a Political 
Status.’’” The original petition further declared that ‘‘7he People will 
Constitute [sic] these acts and actions as the Defendants’ Inability [sic] to 


the Texas Tech Law Review). 

74, See id. at 11. 

75. In lieu of filing in a designated court, the Original Petition was filed in the name of ‘‘We 
the People in and for the Davis Mountains, Jeff Davis County, Republic of Texas, united [sic] States 
of America Lawful Venue, Original and Exclusive Jurisdiction under Divisions of Jurisdiction,’’ and 
styled ‘‘We the People ex rel De Jure of Necessity v. united [sic] States et al; state [sic] of Texas et al; 
county [sic] of Jeff Davis et al; De Facto Defendants.’’ See Plaintiff's Original Petition at 1, We the 
People ex rel{.] v. united [sic] States, (County Court, Jeff Davis County, Tex., Jun. 6, 1994) [filed 
without docket number by Jeff Davis County Clerk] (on file with the Texas Tech Law Review). The 
complete caption was ‘‘Original Petition Redress of Grievances in the Nature of a Remonstrance, a 
Petition of Right, Political Questions Concerning our Political Rights to Remedial Actions and 
Remedies.’’ See id. The cover letter bears a Jeff Davis County Clerk file mark, although there is no 
docket number nor court designated on any instrument. See id. 

The documents generated by the R.O.T. often contain misused or archaic legal terms and pseudo- 
legal language, rendering them difficult, if not impossible, to understand. Cf. United States v. 
Greenstreet, 912 F. Supp. 224, 225 (N.D. Tex. 1996) (‘‘The filings {maintaining that ‘Our One 
Supreme Court, Republic of Texas, in and for Dallam County’ had exclusive jurisdiction of the case] 
have routinely been voluminous and difficult to comprehend. . . . Parsing the Response’s imprecise, 
vague, argumentative, conclusory, and sometimes unintelligible prose, this Court gleans that Mr. 
Greenstreet objects to the government’s position . . . .”"); see also supra note 5 for a discussion of the 
common !aw movement dogma. 

76. See Plaintiff's Original Petition at 3, We the People; In Law Public Notice and Demand, We 
the People (on file with the Texas Tech Law Review). 

This instrument, couched in virtually incomprehensible gibberish, see supra notes 6 and 75, listed 
four ‘‘causes.’’ See Public Notice and Demand, at 2-3, We the People. The first cause involved the 
Trading with the Enemy Act of October 6, 1917. See id. at 2; see also 72 U.S.C. §§ 95(a) & (b) 
(1994). The second and third ‘‘causes’’ challenged the failure of Congress to ratify section three of the 
joint resolution annexing Texas and the unconstitutionality of the fourteenth amendment to the United 
States Constitution. See Public Notice and Demand at 2-3, We the People. The final ‘‘cause’’ attacked 
certain contracts between Jeff Davis County and various governmental agencies that ‘‘were entered into 
without the majority vote of the citizens of the county nor any vote of the citizens in violation of the 
Common Law.’’ dd. at 3. 

77. See Plaintiff's Original Petition at 3, We the People. 
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refute the Political [sic] Rights [sic] of Remedial [sic] Actions [sic] and 
Remedies [sic] still held by The People which will constitute a Tacit [sic] 
Procuration [sic] or an open Power of Attorney without recourse.’’” 

The ‘‘In Law Public Notice and Demand’’ made reference to Jeff 
Davis County, perhaps for the first time, as ‘‘a division of the Republic of 
Texas.’’” It also purported to create the Davis Mountains Land Commis- 
sion, an entity ‘‘to promote the general welfare and to protect the People’s 
inherent right to life, liberty, and pursuit of happiness, right to own 
property and land, and prevent the overthrow of our guaranteed Republican 
Form of Government... .’’® 

No hearing was set on the Public Notice and Demand, but in another 
instrument filed August 29, 1994, with the Jeff Davis County clerk, the 
plaintiff, ‘‘We the People ex rel De Jure of Necessity,’’®’ unilaterally 
declared that the defendants and ‘‘their political One World Host’’ had 
failed to show, inter alia, ‘‘{t}hat Texas ever perfected statehood... .”’® 


78. Id. A third instrument, filed with the Public Notice and Demand, declared that ‘‘WE THE 
PEOPLE .. . accept, support and sustain the Constitutions of the United States of America and of the 
free and independent State Republic of Texas.’’ Declaration of Establishment at Law of a Land 
Planning Committee and Declaration of Implementation of a Comprehensive Land Use Plan for the 
Davis Mountains of West Texas and Jeff Davis County at 1, We the People (on file with the Texas Tech 
Law Review). However, the instrument also declared that ‘‘the Government of the State of Texas has 
forsaken its oath to preserve a republican form of government by WE THE PEOPLE and replaced it 
with a form of government ruled by numerous federal and state agencies not answerable to the People 
of the State of Texas.”’ Jd. Therefore, ‘‘We the People’’ established the Davis Mountains Land 
Commission ‘‘with subpoena, inquest, and ruling power to serve its ends reserving the rights of petition 
to We The People.’’ Id. at 2. 

79. Public Notice and Demand, at 1, We the People. 

80. Id. This was to be accomplished ‘‘by invoking Republic Rights as set-forth (sic] in Article 
1 Sections 1, 2, 27, & 29 of the Texas Bill of Rights De Facto, and the First, Seventh and Ninth articles 
of the Bill of Rights in the Constitution of The United States of America in Its De Facto State.’’ Id. 

Another public notice, dated June 28, 1994 and signed by the ‘‘Interm [sic] Clerk of The Davis 
Mountains Land Commission,’’ announced that ‘‘The Davis Mountains Land Commission is Now 
Operable.’’ Public Notice of Davis Mountains Land Commission | (on file with the Texas Tech Law 
Review). 

The Jeff Davis County Commissioners Court passed a resolution on March 13, 1995, reciting that 
“‘there is some confusion regarding the Davis Mountains Land Commission in relationship to the Jeff 
Davis County Commissioners Court.’’ The resolution formally stated that the Jeff Davis County 
Commissioners Court ‘‘does not recognize the Davis Mountains Land Commission as a Political 
Subdivision of this county or an Advisory Board to this Court and furthermore respectfully requests that 
they not represent themselves as such and that they conduct their county business in a timely manner 
so as not to disrupt the routine business of the county offices.’’ Resolution of Jeff Davis Commissioners 
Court (Mar. 13, 1995) (on file with the Texas Tech Law Review). 

81. See Declaratory Political Judgment, Power of Attorney and Issuance of Ordinances in 
Compliance with the Common Law, We the People ex rel{.] v. united {sic} States, [no docket number 
or court designated] (County Court, Jeff Davis County, Tex., Aug. 29, 1994) {hereinafter Declaratory 
Political Judgment) (on file with the Texas Tech Law Review). 

82. Id. It was not signed by a district or county judge. See id. at 10-11. Although this instru- 
raent did show that it was filed in a district or county court, it carried no docket number. See id. at 1. 
See generally Tex. R. Civ. P. 23 (requiring the clerk to ‘‘mark on each paper in every case the file 
number of the cause’’). It was later characterized by the R.O.T. as a judgment Nil Dicit [sic]. See We 
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Additionally, ‘‘because the Defendants have refused to respond and have 
failed to prove their constitutional basis of authority and refute the original 
political-in-law challenge and suit, they . . . hereby recognize and affirm 
under oath, under penalties of perjury and treason, with recognition and 
compliance with [certain] Ordinances [sic].’’* Among the ordinances that 
Jeff Davis County, the State of Texas, and the United States were deemed 
to have ‘‘recognize[d] and affirm[ed] under oath’’ were those providing that 
the Texas Constitution of 1845 was in full force and effect;™ that ‘‘Courts 
of Common Law Plea’’ were established and maintained in ‘‘every County 
in Texas, which juries shall judge the Law as well as the Facts and drawing 
from the 1836 and the 1845 Constitutions of Texas; that no judge of a 
Court of Common Law Plea “‘may belong to any bar or similar associa- 
tion’ at the time “‘of his appointment,’’ and ‘‘[nJo suit or case heard or 
tried in Texas shall be tried in any other court of jurisdiction when remedies 
exist as Common Law.’’® 





the People ex rel De Jure of Necessity ‘‘of the Republic of Jeff Davis’’ v. ‘‘the People of the Republic 
of Texas, A Political Petition for the Reclamation of the Republic of Texas or in the Alternative the 
Formation of the Republic of Jeff Davis and its Admission in the union as the Fifty First State of the 
Union Pursuant to Section 3 of the March 1, 1845 Treaty approved by the People of the Republic of 
Texas on December 29, 1845,’’ 1, 2 [hereinafter Political Petition for the Reclamation of the Republic 
of Texas] (on file with the Texas Tech Law Review). Instead, it was signed by the purported ‘Head 
Commissioner’’ for the Davis Mountains Land Commission and witnessed by Richard McLaren, ‘‘Head 
of the Council for Legal Affairs.’’ See Declaratory Political Judgment, supra note 81, at 10. 

83. Declaratory Political Judgment, supra note 81, at 6. 

84. The 1845 Constitution was adopted as a condition of statehood, not as the constitution of 
an independent nation. Its preamble provides that ‘‘We the People of the Republic of Texas. . . do, 
in accordance with the provisions of the Joint Resolution for annexing Texas to the United States, 
approved March first, one thousand eight hundred and forty-five, ordain and establish this Constitu- 
tion.’ TEX. CONST. of 1845, Preamble, reprinted in 2 H.P.N. GAMMEL, LAWS OF TEXAS 1277, 1277 
(1898). 

85. Declaratory Political Judgment, supra note 81, at 7. 

This antipathy for the legal profession brings to mind Dick Butcher’s own revolutionary 
admonition, that ‘‘[t]he first thing we do, let’s kill all the lawyers.’’ WILLIAM SHAKESPEARE, THE 
SECOND PART OF KING HENRY THE SIXTH act 4, sc. 2. 

One document promulgated by the R.O.T. declares that ‘‘[t]}he Texas State Bar Association is 
hereby dissolved, and shall have no charter or incorporation or any legal tie to courts of the Republic 
of Texas or to any operation in transition for the extradition [sic] of cases from the absorbed former 
Texas state courts.’” Republic of Texas, Declaration and Proclamation of the Independence and 
Reclamation of the Republic of Texas a Sovereign Nation State Body Politic to All Nations of the World 
(June 13, 1996) <http://web.Republic-of-Texas.by.net/doi0613.htm> [hereinafter Declaration and 
Proclamation of Independence}. Actually, the Texas Bar Association, a voluntary bar association 
organized in 1882, ceased to exist in 1940 when it merged with the newly-integrated State Bar of Texas. 
See The State Bar Takes Over, 3 TEX. B.J. 276, 276 (July 1940); Ralph H. Brock, Giving Texas 
Lawyers Their Dues: The State Bar’s Liability Under Hudson and Keller For Political and Ideological 
Activities, 28 ST. MARY’S L.J. 47, 76 0.148 (1996). 

In its Declaratory Political Judgment, the R.O.T. declares that the 13th Amendment to the United 
States Constitution makes it illegal for any citizen of the United States to accept any title of nobility or 
honor; ‘‘in simple facts, No Attorney at Law, Esquire, who is a member of any Bar Association, can be 
a citizen of the United States of America, can not [sic] be President [or serve in} any other elected or 
appointed office where an oath under the Constitution of the United States of America is required or 
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About the same time, the Davis Mountains Land’ Commission 
promulgated an ‘‘Adopted Land Plan of The Davis Mountains and Big Bend 
Historical District of Texas,’ which declared that .‘‘Texas has never 
perfected Statehood under International Law or under a provision of the 
Constitution of the United States of America; it renews its membership in 
the Union by contracts.’’®” Nearly a year later, on June 9, 1995, Mc- 
Laren and others, acting as the Davis Mountains Land Commission, 
executed a ‘‘political petition’’ under the ‘‘Great Seal of the Republic of 
Texas that reiterated the contention that the United States had no authority 





taken.’’ Declaratory Political Judgment, supra note 81, at 4-5; cf. Republic of Texas, Proclamation of 
the Transitional Plan of the Republic of Texas, § 7 (Jan. 7, 1996) <http:\\web.Republic-of-Texas. by. 
net/rtx/tranplan.htm> (‘‘No person with a title of nobility shall be allowed to hold public office or to 
serve in any capacity in the judicial system, pursuant to the Constitution of the Republic of Texas.’’); 
The Common Law of Texas as Adopted and Perfected by Political Judgment on August 29, 1994 
Amendments to the Constitution of Texas Dated December 29, 1845, and as Encompassed by the 
Adopted Land Plan of the Davis Mountains and Big Bend Historical District Dated August 27, 1994 
(n.d.) (on file with the Texas Tech Law Review) (‘‘The Judges of the Courts of Common Law Plea shall 
be commissioned by the counties at a salary equal to the highest salary of any judge of any county of 
similar population. However, no such judge at the time of his appointment may belong to any bar or 
similar association or hold any Title of Nobility or Honor, and no member of such association shall have 
any standings in this Court.’’). Burt cf. Letter from Jeffrey Craig, J.D., esquire of the House of Thayer, 
to Michael C. Murphey, Deputy Clerk, Supreme Court of Texas (Oct. 16, 1995) (transmitting filing fee 
on behalf of Richard McLaren) (on file with the Texas Tech Law Review). 

The reference to the thirteenth amendment, mentioned in the Declaratory Political Judgment, 
apparently is a reference to an unratified amendment, submitted to the states in 1810, that would have 
punished acceptance of a foreign title of nobility or honor with forfeiture of citizenship and prohibition 
from holding office. See Jol Silversmith, The Real Titles of Nobility Amendment FAQ: Exposing 
Extremist Lies About the ‘‘Missing Thirteenth Amendment’’ (Feb. 2, 1997) <http://www.nyx.nev ~ 
jsilvers/nobility.html >. Proponents of the ‘‘Missing Thirteenth Amendment”’ theory maintain that the 
amendment, which they interpret to prohibit lawyers (who hold the title of ‘‘esquire’’) from serving in 
government, was ratified in 1819 and illegally removed from the Constitution during the Civil War. 
David M. Dodge, Researcher, The Missing Thirteenth Amendment (Aug. 8, 1991) <http://www. 
nidlink.com/ ~ bobhard/orig13th.htm! > . 

The United States Constitution, though, does prohibit the United States from granting titles of nobility, 
and ‘‘no Person holding any Office of Profit or Trust under them, shall, without the Consent of 
Congress, accept of any present, Emolument, Office, or title, of any kind whatever, from any king, 
prince, or foreign State.’’ U.S. CONST. art. I, § 9, cl. 8; of TEX. CONST. of 1836, Declaration of 
Rights, Eighth, 1838 Republic of Texas Laws 9, 23, reprinted in 1 H.P.N. GAMMEL, LAWS OF TEXAS 
1069, 1083 (1898) (‘‘No title of nobility, hereditary privileges or honors, shall ever be granted or 
conferred in this Republic. No person holding any office of profit or trust shall, without the consent 
of congress, receive from any foreign state any present, office, or emolument of any kind.’’). 

‘*Esquire,’’ of course, is not a title of nobility or honor at all. See BLACK’S LAW DICTIONARY 546 
(6th ed. 1990). ‘‘In English law, [it is] a title of dignity next above gentleman, and below knight. Also 
a title of office given to sheriffs, serjeants, and barristers at law, justices of the peace, and others.”’ Jd. 
In the United States, it is a ‘‘title commonly appended after the name of [an] attorney.’” /d. It is a title 
of courtesy, infrequent and of no precise significance in the United States. See WEBSTER’S THIRD NEW 
INT’L DICTIONAPY 776 (1971). In British usage, it is applied to anyone (except a member of the 
nobility or the clergy) considered to have the social position of a gentleman. See id. 

86. See Davis Mountains Land Commission, Adopted Plan of The Davis Mountains and Big 
Bend Historical District of Texas the Counties of Jeff Davis, Presidio, and Brewster (Aug. 27, 1994) 
(on file with the Texas Tech Law Review). 

87. Id. at 6. 


HeinOnline -- 28 Tex. Tech L. Rev. 698 1997 


1997] THE REPUBLIC OF TEXAS IS NO MORE 699 


to annex a foreign republic.™ 

All of these activities, eccentric as they may be, were relatively 
innocuous. However, on January 23, 1996, McLaren (as lienholder) filed 
a ‘‘Commercial Lien at Law (Eminent Domain) under the law of nations as 
of November 13, 1835, as reperfected on December 13, 1995’’ with the 
district clerk in Jeff Davis County. McLaren purported to place a lien 
in the amount of Ten Million Dollars Silver Lawful money of Account of 
the United States or Ten Million pieces of Silver (Coin), each Coin 
containing 371.25 grains (troy) of fine silver against Stewart Title Guaranty 
Company.” Stewart Title had insured some of the land titles in the Davis 
Mountains Resort Subdivision in Jeff Davis County, Texas that were 
involved in McLaren’s lawsuit against L.J.B. Enterprises and Larry 


88. See Political Petition for the Reclamation of the Republic of Texas, supra note 82, at 3. The 
petition concludes: 

Now wherefore the Commonwealth holding de jure being dissolved by the advent of Federal 

Citizenship only by and through the existing Texas Constitution of 1876 De facto which 

circumvents the Acts of March 30, 1870 thus reverting the political Common Law Question 

of the Republic and not a Federal Question in there was and is no Power delegated in the 

Constitution of the United States of America giving the President and Congress the authority 

to annex by an act of treaty a foreign nation state into the Union originally or by the 10th 

Amendment. 
Id. 

89. See Commercial Lien at Law (Eminent Domain) Under the Law of Nations as of November 
13, 1835, as Reperfected on December 13, 1995 at 1 [hereinafter Commercial Lien} (copy on file with 
the Texas Tech Law Review). 

In other contexts the R.O.T. denounces the State government as unlawful, but it invariably files 
its groundless liens, writs, notices and financing statements, not with the clerks of its own common law 
courts, but with state court clerks or other state authorities. The R.O.T. often makes reference to 
November 13, 1835, as the date that the original Republic was ‘‘established.'’ Hostilities had already 
begun in late 1835 between Mexican soldiers and Anglo-American settlers, and on November 3, 1835, 
a quorum of delegates elected from various Texas municipalities to an assembly called the Consultation, 
gathered at San Felipe to form a plan of resistance to the military government of Mexico. See JOHN 
HENRY BROWN, LIFE AND TIMES OF HENRY SMITH, THE FIRST AMERICAN GOVERNOR OF TEXAS 76-83 
(Steck Co. 1935) (1887). The Consultation adopted the Declaration of November 7, 1835, to the effect 
that: 

they hold it to be their right, during the disorganization of the federal system and the reign 

of despotism, to withdraw from the union, to establish an independent government, or to 

adopt such measures as they may deem best calculated to protect their rights and liberties, 

but that they will continue faithful to the Mexican government so long as that nation is 

govemed by the constitution (of 1824] and laws that were formed for the government of the 

political association. 
Journals of the Consultation, Declaration of the People of Texas in General Convention Assembled 18, 
18 (1835), reprinted in 1 H.P.N. GAMMEL, LAWS OF TEXAS 522 (1898). The Consultation adopted a 
‘Plan of the Provisional Government’ on November 14, 1835. See Journals of the Consultation 34-41, 
reprinted in 1H.P.N. GAMMEL, LAWS OF TEXAS, at 538-45 (1898). Henry Smith was chosen governor 
over Stephen F. Austin, and ‘‘[t]he new government entered upon duty on the same day—November 
14, 1835—upon which the Consultation adjourned.’” BROWN, supra, at 105. Thus, the R.O.T.’s 
reference to November 13th is in error, and the provisional government, while it opposed General Santa 
Anna’s dictatorship, remained loyal to the Mexican constitution of 1824. 

90. See Commercial Lien, supra note 89, at 1. 
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Stewart.! McLaren also placed a ‘‘Notice of Foreclosure Sale In the nature 
of Mort Civile Eminent Domain’’” in the foreclosure records of Jeff 
Davis County and ‘‘posted the Notice of Sale on the public notice bulletin 
board’’ at the Jeff Davis County courthouse.” 

In January, 1996, ‘‘the Sovereign Republic of Texas issue[{d] this 
Common Law Write [sic] Quo Warranto to the corporate United States 
government as well as to its franchised agent, the State of Texas and all of 
its incorporated subdivisions, be they town, city, or county,’’ demanding 
that they ‘‘produce Proof of Authority issued by the Sovereign People of 
the Republic of Texas of their informed consent, assent and acknowledg- 
ment.’’™ Failure to meet this or other demands would be ‘‘tacit proof that 
the aforementioned corporate entities are outlaw corporations masquerading 





91. See Plaintiff's Original Complaint at 4, Stewart Title Guar. Co. v. McLaren, No. P-96-CA- 
06, (W.D. Tex. Feb. 8, 1996) (copy on file with the Texas Tech Law Review). 

92. Notice of Foreclosure Sale in the Nature of Mort Civile Eminent Domain 1, 1 (Jan. 22, 
1996) (copy on file with the Texas Tech Law Review). 

93. See Plaintiff's Original Complaint at 8, Stewart Title Guar. Co. (No. P-96-CA-06). 

94. Richard E. Klause, Republic of Texas, Declaration Common Law Writ of Quo Warranto 
under the Law of Nations (Jan. 15, 1996) <http://web.Republic-of-Texas. by .net/rtx/warranto.htm > 
[hereinafter Common Law Writ of Quo Warranto}. This instrument was executed by the President of 
the R.O.T., ‘‘acting as Chief Magistrate of the General Council of the Republic of Texas setting [sic] 
as a High Court of Admiralty under the law of nations as established November 13, 1835 and by order 
on December 13, 1995."’ Id. at 3. 

At ‘‘Common law the writ of [quo warranto} will lie in the name of the King, or the Republic 
against any person or corporation, as well as for the usurpation, as for the non-user or abuse of any 
franchise or liberty, to [show] by what warrant or title they claim such right or franchise.’’ Bradley v. 
McCrabb, Dallam 504, 507 (Tex. 1843) (emphasis in original). Thus ‘‘[tJ}he most usual method perhaps 
of ascertaining whether an individual has authority to exercise the functions of an office, is by an 
information [in the district court} in the nature of the ancient common law writ of [quo warranto].’’ Ex 
parte Colin De Bland, Dallam 406, 407 (Tex. 1841). 

In modem practice, ‘‘[qjuo warranto proceedings are those through which the state acts to protect 
itself and the good of the public generally, through the duly chosen agents of the State as provided by 
the constitution of the state and under the laws thereof, though sometimes brought at the instance of, 
and for the benefit of, a private individual who may have a special interest.’* Staples v. State, 112 Tex. 
61, 245 S.W. 639, 640-41 (1922). This does not mean an individual may prosecute a quo warranto 
proceeding. Rather, the ‘‘proper officer of the state,’’ (i.e., a county or district attorney or the attorney 
general), may initiate proceedings by information in the nature of quo warranto at the instance of, or 
on solicitation of, any citizen. Jd. at 641; see TEX. CIV. PRAC. & REM. CODE ANN. § 66.002(c) 
(Vernon 1986). Thus the State is the real prosecutor of such a suit. See Fuller Springs v. State ex rel. 
City of Lufkin, 513 S.W.2d 17, 19 (Tex. 1974); of. TEX. CIV. PRAC. & REM. CODE ANN. § 66.002(b) 
(Vernon 1986) (‘‘The petition must state that the information is sought in the name of the State of 
Texas.’’). 

A quo warranto proceeding may not be initiated as a matter of right, even by the proper officer of 
the State. The officer must petition ‘‘for leave to file an information in the nature of quo warranto.’’ 
Id. § 66.002(a) (Vernon 1986). The district judge should grant leave to file the information if there are 
probable grounds for the proceeding. See id. § 66.002(d) (Vernon 1986). The district court has the 
discretion to deny leave to file the information. See State ex ref. Eckhardt v. Hoff, 88 Tex. 297, 31 
S.W. 290, 290-91 (1895); State ex rel. Manchac v. City of Orange, 274 S.W.2d 886, 888 (Tex. Civ. 
App.—Beaumont 1955, no writ). 
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as governments ... .’" In another document, the R.O.T. noted that 


[t]he present existing de facto government known as the United States ex 
rel{.] state [sic] of Texas and its other subdivision bodies were served 
Quo Warranto on January 16, 1996, at the Capitol of Texas and as of this 
date [January 17, 1996] refused to lawfully relinquish the property, lands 
and tenements belonging to the people of the Republic of Texas and 
under the law of nations is considered an outlaw government.* 


On February 5, 1996, the R.O.T. filed a UCC-1 financing statement, 
purportedly signed by Governor George W. Bush on behalf of the State of 
Texas,” and it served a purported Writ of Attachment and Garnishment on 
the state comptroller.® It also filed a ‘“Commercial Lien at Law, Eminent 





95. Common Law Writ of Quo Warranto, supra note 94, at 2. 

96. Richard Lance McLaren, Opinion and Statement of the Chief Foreign Legal Officer of the 
Republic of Texas (Jan. 17, 1996) <http://web.Republic-of-Texas. by .net/rtx/opinion.htm >; see also 
Thomas G. Watts, Independent Spirits Declare Texas Free from U.S., DALLAS MORNING NEWS, Jan. 
17, 1996, at 24A (noting that about 200 people attended a rally on the Capito! steps when the ‘common 
law writ of quo warranto’’ was delivered to the Governor of Texas). 

97, See UCC-1 Financing Statement, executed by John C. Van Kirk, filed Feb. 5, 1996 (on file 
with the Texas Tech Law Review). A financing statement ‘‘merely serves to notify third parties that the 
debtor’s property is or may be encumbered.’’ Crow-Southland Joint Venture v. North Fort Worth 
Bank, 838 S.W.2d 720, 724 (Tex. App.—Dallas 1992, writ denied). 

A financing statement is sufficient if it gives the names of the debtor and the secured party, 

is signed by the debtor, gives an address of the secured party from which information 

concerning the secured party may be obtained, gives a mailing address of the debtor and 

contains a statement indicating the types, or describing the items, of collateral. 
TEX. Bus & COM. CODE ANN. § 9.402(a) (Vernon Supp. 1997). A UCC-1 form financing statement 
not signed by the debtor is not sufficient to perfect a security interest. See Sommers v. International 
Bus. Mach., 640 F.2d 686, 689 (Sth Cir. 1981). 

In United States v. Greenstreet, the defendant filed several UCC-1s against certain United States 
government employees who were not, and never had been, indebted to him. 912 F. Supp. 224, 225 
(N.D. Tex. 1996). The UCC-1s did not bear the signature of the alleged debtors, but Greenstreet 
attempted to circumvent the signature requirement by attaching the signature page of letters of other 
documents previously signed by the alleged debtors. See id. at227. The court characterized this as ‘‘a 
crude compliance attempt at best and a forgery at worst.’’ Id. 

The R.O.T. apparently attempted to circumvent the signature requirement simply by falsifying the 
Govemor’s signature on behalf of the State of Texas as the alleged debtor. ‘‘A person may not 
intentionally or knowingly present for filing a financing statement if the person knows that the financing 
statement: (1) is forged; (2) contains a material false statement; or (3) is groundless.’’ TEX. BUS. & 
CoM. CODE ANN. § 9.412(a)(1)-(3) (Vernon Supp. 1997). A person who violates subsection (a) is 
liable to the owner of the property for: (1) the greater of $5,000 or the owner’s actual damages; (2) 
court costs and reasonable attomey’s fees. See id. § 9.412(b) (Vernon Supp. 1997). A person who 
violates Subsection (a) commits the offense of tampering with a government record. See id. § 9.412(c) 
(Vernon Supp. 1997). Tampering with a governmental record is proscribed. See TEX. PENAL CODE 
ANN. § 37.10 (Vernon 1994). 

98. See Republic of Texas, Common Law Writ of Attachment/Writ of Garnishment in the nature 
of Qui Tam Action (visited Mar. 2, 1997) <http://web. Republic-of-Texas. by. net/rtx/lien/page9. gif >. 

The writ of attachment/writ of garnishment asserted that ‘‘in accordance with the law of nations 
and in accordance with the Common Law of Texas . . . all assets, Eminent Domain formally held by 
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Domain Act of Replevin/Qui Tam Action In the Nature of Mort Civile’’” 
against the ‘‘United States Inc. D.B.A.s ‘State of Texas.’ ’’'™ 

Neither Stewart Title nor the State of Texas ignored these public 
filings. Stewart Title sued McLaren in federal district court for injunctive 
and declaratory relief, RICO damages and exemplary damages.’ 
McLaren and the other defendants failed to appear, and district court 
rendered default judgment against them, declaring that ‘‘the Republic of 
Texas does not currently exist.’ The judgment ordered McLaren, inter 





the State of Texas has [sic] been formally and legally attached via lawful process at law, and have now 
become the warehouse property of the People of the Republic of Texas as Full Faith and Credit.”’ Id. 

99. Commercial Lien at Law, Eminent Domain Act of Replevin/Qui Tam Action in the nature 
of Mort Civile (Jan. 27, 1996) (on file with the Texas Tech Law Review) {hereinafter Commercial Lien- 
Act of Replevin}. Mort Civile, a principle of French civil law, means ‘‘civil death, as upon conviction 
of a felony.’’ See BLACK’S LAW DICTIONARY 1009 (6th ed. 1990). The R.O.T. does not seem to 
understand the consequences of civil death. See Petition to Enjoin, supra note 66 (‘‘The Republic of 
Texas in the name of the People free and sovereign has effectively executed any and all judicial domestic 
and non-domestic remedies in law, in accordance with the International Court of Justice filings at 94135. 
Thus, the Texian People free and sovereign are Civiliter mortuus (civilly dead) in view of the law in 
relation to the Invader, its agencies, and its agents.’’). 

Mort Civile was nominally abolished in 1854, but something similar remained, in that the property 
possessed by the condemned at the time of conviction passed to the successors, but future acquired 
property went to the state. See BLACK’S LAW DICTIONARY 1009 (6th ed. 1990). 

100. Commercial Lien-Act of Replevin, supra note 99, at 1. The description of the debtors 
described them as: 

an incorporated entity doing Business, under the CEO William Jefferson Clinton, operating 

through its lower agent George W. Bush, Metro Incorporated, Council of State Governments, 

Governors Conference, Federal Reserve Bank, International Monetary Fund, and other 

franchise corporations, including its franchised membership defined under the War Powers 

Act of the 14th Amendment to the US Constitution operating de facto. 

Id. \t purported to encumber ‘“‘{a]ny and all goods known and unknown, services, warehouse goods, 
buildings, tenements, equipment, products, bonds, credits receivable, natural resources, electronic or 
electric air waves, laser and microwave frequencies, commercial conveyances, waterways, air space, 
easements, and any other tangible or intangible items such as their name and signature belonging to, on, 
over or under the soil of Texas claimed or operated by the debtors.’’ Id. at 4. 

A security interest does not attach to real property. Chapter Nine of the Uniform Commercial Code 
(Secured Transactions) applies only to transactions ‘‘intended to create a security interest in personal 
property or fixtures including goods, documents, instruments, general intangibles, chattel paper or 
accounts {and] to any sale of accounts or chattel paper.’” TEX. BUS. & COM. CODE ANN. § 9.102(a)(1) 
& (2) (Vernon Supp. 1989). 

101. See Plaintiff's Original Complaint at 47, Stewart Title Guar. Co. v. McLaren, No. P-96- 
CA-06 (W.D. Tex. Feb. 8, 1996). 

McLaren and other parties in the federal lawsuit and other state court actions ‘‘extradited’’ those 
actions to the Republic of Texas Common Law Court of Pleas, Tarrant County, Milam District, which 
promptly rendered ‘‘Judgment of Claims by Rule of Postliminium Under the Law of Nations’’ in their 
favor. See Republic of Texas, Judgment of Claims by Rule of Postliminium Under the Law of Nations 
(Apr. 27, 1996) <http://web. Republic-of-Texas. by net/rtx/contempt/joc.htm >. 

102. Judgment at 3, Stewart Title Guar. Co. (No. P-96-CA-06). State and federal courts have 
held, without detailed analysis, that ‘‘the Common Law Court for the Republic of Texas, if it ever 
existed, has ceased to exist since February 16, 1846.'’ United States v. Greenstreet, 912 F. Supp. 224, 
228 (N.D. Tex. 1996) (citing Kimmell v. Burnet County Appraisal District, 835 S.W.2d 108, 109 (Tex. 
App.—Austin 1992, writ dism’d w.o.j.)); see Stewart Title Guar. Co., No. P-96-CA-06, at 3; see also 
Op. Tex. Att’y Gen. No. DM-389, at 2 (May 2, 1996) (stating that common law courts of the Republic 
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alia, not to conduct any hearings or file any documents ‘‘under the 
purported authority of the ‘Republic of Texas,’ ’’ and it awarded damages 
and attorneys’ fees in the aggregate amount of $1,800,000.'°% McLaren 
persisted, and the district court ordered him to show cause why he should 
not be held in contempt.'“ McLaren marked the order ‘‘Refused,’’'® 
and was soon jailed for contempt.'© He was released slightly more than 
a month later after he agreed to stop filing liens against Stewart Title.'”’ 

Two days before McLaren was jailed, the Texas Attorney General 
issued an opinion addressing the question whether a county clerk must file 
a judgment issued by a ‘‘common law court.’’® While noting that a 
clerk ‘‘has no discretion in the matter of filing papers recognized by law as 
properly belonging in the record of causes,’’ the clerk may not file any 
document that purports to be an order or judgment from a common law 
court because such a court is not legally constituted under the constitution 
or statutes of the state.'” 


of Texas have no legal existence ‘‘except in the minds of partisans of this movement’’). The first Texas 
Legislature did convene on February 16, 1846. See GAMBRELL, supra note 3, at 416. ‘‘[T)he only 
other business transacted was the appointment of joint committees to wait upon the Governor elect, and 
inform him of his election . . . {and] both Houses adjourned til the time fixed for the inauguration.”’ 
Later from Texas, [New Orleans] DAILY PICAYUNE, Mar. 3, 1846, reprinted in Llerena Friend ed., 
Contemporary Newspaper Accounts of the Annexation of Texas, 49 Sw. HIST. Q. 267, 273 (1946); cf. 
Letter from Charles Elliot, British Chargé d’Affaires of Texas, to Lord Aberdeen, K.T. (Feb. 16, 
1846), in BRITISH DIPLOMATIC CORRESPONDENCE, supra note 11, at 598 (‘‘The Government of this 
Republic will be dissolved this day.’’). The inauguration, of course, occurred three days later, on 
February 19. 

103. See id. at 7-11. 

104. Order to Show Cause at 4, Stewart Title Guar. Co. (No. P-96-CA-06). 

105. dd. 

106. See Republic of Texas Leader Jailed on Contempt Citation, AUSTIN AM.-STATESMAN, May 
6, 1996, at B3. 

107. See Scott Parks, Republic of Texas Leader Freed, DALLAS MORNING NEWS, June 8, 1996, 
at 33A. 

When McLaren was released, the Republic characterized it as a request from the federal district 
judge ‘‘to certify the proceedings as political,’’ and asserted that the R.O.T. ‘‘hereby delegates and 
confirms the appointment of [the federal district judge] as the representative from the judicial branch 
of the United States of America for matters of relinquishment and transition of existing United States 
federal operations and State of Texas operations to the Republic of Texas.’’ Republic of Texas, 
Resolution of the General Council of the Republic of Texas (June 19, 1996) <http://web.Republic-of- 
Texas. by .net/rtx/res0622.htm >. 

108. See Op. Tex. At’y Gen. No. DM-389 at 1 (May 2, 1996). McLaren issued his own 
opinion letter, concluding that a county clerk may file judgments ‘‘issued by a court operating on the 
soil of Texas either as a court of the S[tate] [of] Texas] or as its superior court of transfer and 
jurisdiction, a court operating or sitting as a District Court of the Republic of Texas.’’ Letter from 
Richard Lance McLaren, Chief Foreign Legal Officer for the R.O.T., to James W. Carr, Lavaca County 
Attorney (Apr. 29, 1996) <http://web. Republic-of-Texas. by .net/rtx/cbrief.htm >. 

109. See Op. Tex. Att'y Gen. No. DM-389 at 2-3 (May 2, 1996) (quoting Bernard v. Crowell, 
38 S.W.2d 912 (Tex. Civ. App.—San Antonio 1931, no writ). Documents already accumulated relating 
to the so-called Republic of Texas could be disposed of ‘‘in accordance with those portions of the record 
retention statutes that relate to the destruction of records.’’ Jd. at n.3. 
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The attorney general also responded to the R.O.T.’s UCC-1, its 
‘common law lien at law,’’ and its writ of garnishment and attachment, by 
obtaining a temporary injunction to prohibit the ‘‘self-styled Republic of 
Texas and its purported officers from filing ‘‘any document that purports 
to create any lien or encumbrance on the property of any person or entity 
.... 70 The R.O.T. defied the order by sending notices to ‘‘175 banks 
and 750 public officials that it had purportedly transferred state assets to a 
new public trust.’’""' The state district judge found the R.O.T. officials in 
contempt for filing the notices, and McLaren predicted a ‘‘blood bath’’ if 
state officials ‘‘come in and . . . start violating international law.’’!'? 

The State of Texas did not relinquish its property to the R.O.T., and 
the R.O.T. soon encountered certain financial difficulties. The treasurer, 
‘acting in concert with certain other General Council members, refused to 
exercise his sworn duty in providing transfer of public funds to exercise the 
rights of eminent domain in enabling payment of the debt and operations of 
the government in and for the nation of Texas.’’''? The breach in the 
General Council widened to the extent that it ‘‘circumvented the entire 
operations of the provisional government,’’ and ‘‘the only two recognized 
district courts with political authority’’ declared that the problem ‘‘was 
political in nature and not a judicial matter.’’!'* This ‘‘compromised’’ the 
judicial branch, and with ‘‘both the legislative and judicial branches of the 
Second Provisional Government of the Republic of Texas being incapable 
of operation,’’ the ‘‘operating delegated officers of authority’’ declared that 
the State of Texas had been absorbed ‘‘in accordance with the law of 
nations,’’ and authorized the formation and operation of a coalition 


110. Corrected Temporary Injunction at 9, Morales v. Van Kirk, No. 96 07354 (98th Tex. Dist. 
Ct.—Travis County, July 23, 1996) (copy on file with the Texas Tech Law Review). 

111. Christy Hoppe, Republic of Texas Leaders Held in Contempt for Filing Notices as Govern- 
ment; Member Warns There May be a ‘‘blood bath’’ if Court Tries to Seize Property, DALLAS MORNING 
NEwsS, Oct. 29, 1996, at 18D. The Counsel General of the R.O.T. denounced the trust as unlawful 
under the Plans and Powers of the provisional government because it ‘‘was done in a secret meeting 
without the knowledge of the General Counsel or the People of the Republic of Texas and is therefore 
null and void for fraud.’’ Robert Taylor, Republic of Texas, Urgent Release from the Office of the 
Counsel General of the Republic of Texas (Nov. 18, 1996) <http://web.Republic-of-Texas. by .net/rtx/ 
press/pr1118.htm>. 

112. Hoppe, supra note 111, at 18D. 

113. Declaration and Proclamation of Coalition Government between The Republic of Texas and 
said State of Texas 1 (Nov. 24, 1996) (copy on file with the Texas Tech Law Review). 

114. Td. at 1-2. 
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government with the ‘“de facto S[tate] of T[exas] in accordance with the law 
of nations.’’!> 


C. The R.O.T. ‘‘Perfects’’ its Sovereignty 


On December 13, 1995, the General Council of the R.O.T., purporting 
to sit as a high court of admiralty, declared that the R.O.T. had finally estab- 
lished ‘‘its lawful standing as a nation,’’ and that ‘‘under the laws of nations 
. .. the eminent domain on the soil of Texas is now hereby lawfully restored 
to the lawful government known as the Republic of Texas... .’’!!© This 
was accomplished ‘‘in accordance with the law of nations,’’ the R.O.T. 
said, by filing cases in the Supreme Court of the State of Texas and in the 
International Court of Justice seeking judicial recognition of the R.O.T.’s 
status as an independent nation. Although both cases were summarily 
dismissed, the R.O.T. maintains that these cases ‘‘vested the government 
of Texas back in the hands of the People of Texas as a Republic Nation as 
established by its founders on November 13 [sic], 1835.’”!!” 


1. The R.O.T.’s Relations with the United States 


From the perspective of the R.O.T., the major impediment to 
establishing its own sovereignty is that Article I, Section 1 of the Texas 
Constitution provides that Texas is subject to the United States Constitution. 
On September 18, 1995, McLaren (as Acting Ambassador and Consul 
General for the R.O.T.) demanded that the United States Secretary of State 


115. Id. at 2; see Archie Huel Lowe, Republic of Texas, Executive Writ of Restoration in 
Integrum [sic] Nunc Pro Tunc(Dec.7, 1996) < http://web. Republic-of-Texas. by .net/rtx/writl207.htm > . 
The coalition government between the R.O.T. and the State of Texas failed in the eyes of the R.O.T., 
and the R.O.T. dissolved the coalition government on January 15, 1997. Archie Huel Lowe, Republic 
of Texas, Notice of Dissolution of the Former State of Texas Assets Unlawfully Converted and Stolen 
from the People of Texas and Citizens of the Republic of Texas by Acts of War Powers of March 30, 
1870, in Violation of the Law of Nations; Proclamation of Dissalution of Coalition Government and 
Institution of Receivership (Jan. 15, 1997) <http://web.Republic-of-Texas. by.net/rtx/disass.htm > . 

1£6. Declaration of Perfection of Transitional Government of the Republic of Texas (Dec. 13, 
1995) (copy on file with the Texas Tech Law Review). On the same date the president of the R.O.T. 
executed a resolution of the General Council directing McLaren ‘‘to finalize whatever legal steps are 
necessary in concluding any legal action in the International Court of Justice . . . ."’ Resolution and 
Directive of the General Council of the Transitional Government of the Republic of Texas and Let of 
Execution of Judgment (Dec. 13, 1995) (copy on file with the Texas Tech Law Review). 

117. See John C. Van Kirk, Republic of Texas, Formal Announcement (Jan. 10, 1996) 
<http://web. Republic-of-Texas.by.net/rtx/formal.htm >; see also Richard L. McLaren, Republic of 
Texas, Formal Legal Notice and Further Execution of International Abatement at Law (Dec. 18, 1995) 
(copy on file with the Texas Tech Law Review) (declaring that the jurisdiction of all federal, state and 
county courts in Texas ‘‘[are] now, by this filing, hereby abated by absolute jurisdictional defect 
involving the eminent domain right to the soil of Texas held superior by Republic of Texas ex rel[.} the 
People of the Republic of Texas). 


HeinOnline -- 28 Tex. Tech L. Rev. 705 1997 


706 TEXAS TECH LAW REVIEW [Vol. 28:679 


‘*{s]how [clause for the lawful standings and maintenance of the Treaty of 
Texas styled as a Joint Resolution dated March 1, 1845, or, in the 
alternative, to reaffirm the Original Treaty of the Republic of Texas with 
the United States of America, [d]ated on or about October 13, 1838.78 
Specifically, McLaren demanded that the Secretary of State ‘‘Show Cause’’ 
whether the annexation of Texas complied with the United States Constitu- 
tion." 

The State Department’s Acting Assistant Legal Adviser for Special 
Functional Problems replied that ‘‘the concerns you raised in your letter 
regard domestic issues which do not fall within the purview of the U.S. 
Department of State.’’'? McLaren struck through the body of the letter, 
initialed it, endorsed the letter ‘‘invalid for failure to show cause that the 
acts of the agents of the United States in 1845 were consistent with the 
constitution of the United States,’’ signed the endorsement, stamped the 


118. Letter from Richard L. McLaren, Acting Ambassador and Consul General of the R.O.T., 
to the Secretary of State of the United States of America (Sept. 18, 1995) (on file with the Texas Tech 
Law Review). 

Apparently the reference to the ‘‘Original Treaty of the Republic of Texas with the United States 
is a reference to the Convention for marking the boundary between Texas and the United States. See 
Supra note 23 for a discussion of the 1838 Convention. 

119. The demand letter was accompanied by a document posing the following three questions: 


I 


By what Article and Section of the Constitution of the United States of America then in effect 
in 1845 were the President and Congress of the United States expressly delegated the 
authority to annex the Republic of Texas, a foreign nation-state into the Union in perpetuity 
the same as the 13 original States? 


H 


By what expressly delegated authority in the Constitution of the United States of America 
then in effect in 1845 did the President and Congress get the authority to circumvent and 
breach Article 2 Section 2 Paragraph 2 in failing to obtain the two-thirds vote in confirming 
the Texas Treaty of 1845, dated March 1, 1845, styled as a Joint Resolution? 


Ill 


When and where did the Sovereign Class of Citizens of Texas claiming and holding those 
Rights as expounded in the Treaty of 1845 as approved by them on December 29, 1845, vote 
to convert their Republican form of government to that of a Democracy? 


Diplomatic Demand of Show Cause by the People of the Republic of Texas against the United States 
of America for Perfection of the Texas Treaty of 1845 Dated March 1, 1845 at 4 (Sept. 18, 1995) (copy 
on file with the Texas Tech Law Review). 

120. Letter from Linda Jacobson, Acting Assistant Legal Adviser for Functional Problems, 
United States Department of State, to Richard L. McLaren (Oct. 10, 1995) <http://web.Republic-of- 
Texas. by .net/rtx/ppak015.gif>. 
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letter with an R.O.T. seal,'”' and returned the letter to the State Depart- 
ment. '” 

Six months later, in April, 1996, the R.O.T. published a ‘‘Diplomatic 
Notice of Perfection of International Relations Between the United States of 
America and the ‘Republic of Texas,’ ’’ claiming to have established 
diplomatic relations with the United States.'¥ More in the nature of a 
demand that the United States recognize the R.O.T., the ‘‘Diplomatic 
Notice’’ concluded: 


Mr. President and Congress, you have no choice but to comply... . 


We have come peacefully and have [the] highest respect for all con- 
cerned, but if you fail to regard this as a valid notice in perfecting 
international relations and continue to plunder the lives and property of 
our Citizens and People on the Soil of Texas, and refuse to make proper 
arrangements for vacating the Soil of Texas and relinquishing your 
operations to the existing coalition government by and through the 
existing STATE OF TEXAS de facto government, we will regard your 
continued presence as acts of war involving war crimes agains [sic] our 
Citizens and People, and will move in international means of remedy 
against your government on the Soil of Texas.’ 


Conditions between the R.O.T. and the United States deteriorated 
when the federal district judge ordered McLaren to show cause why he. 
should not be held in contempt for filing liens against Stewart Title, and 
McLaren responded that ‘‘the Republic of Texas, by and through its Chief 
Ambassador and Consul General, considers that [the district judge’s] 
continued attempts to operate outside his jurisdiction to be an international 
war crime, and the Republic will pursue remedies by all lawful and peaceful 
means of expelling said court and its unlawful jurisdiction from the Soil of 
Texas.’’!* 


121. See id. 

122. See Letter from Richard L. McLaren, Acting Ambassador and Consul General for the 
Republic of Texas, to Warren C. Christopher, Secretary of State of the United States (Nov. 18, 1995) 
<http://web. Republic-of-Texas. by .net/rtx/ussd1195.htm >. 

123. Republic of Texas, Diplomatic Notice of Perfection of International Relations Between the 
United States of America and the ‘‘Republic of Texas (Apr. 21, 1996) <http://web.Republic-of- 
Texas.by.net/rtx/dnpir.htm> [hereinafter Diplomatic Notice of Perfection). 

124. Id. 

125. Richard L. McLaren, Public Notice (Apr. 30, 1996) <http://web.Republic-of- 
Texas. by.net/rtx/pn0430.htm >. 
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In June the R.O.T. purported to revoke ‘‘any and all treaties, 
conventions or international agreements’’ with the United States.'* 
Finally, on October 22nd, the R.O.T. petitioned the United Nations 


to enjoin the Invader(s), the government of the UNITED STATES OF 
AMERICA, dba UNITED STATES, INC.., and its corporate subdivision 
the STATE OF TEXAS, acting in the status and character of an imperson- 
ating government. without authority, without organic footing and founda- 
tion, and without being holder of the cestui qui trust, a member of the 
General Assembly of the United Nations, from further actions and 
operations on, over, or under the soil, waters and seas of Texas... .'”” 


The R.O.T. went on to allege that the United States and the State of 
Texas were involved in ‘‘assassination, intentionally staged contempt, and 
violent acts and genocide,’’ and that ‘‘international gangsters such as 
George Herbert Walker Bush, former presiding officer of the United States, 
and a hoard of conspiring perfidious international bankers and business 
moguls’’ were using and manipulating the United States and the State of 
Texas for their own ‘‘self-gain’’.' The United Nations took no action. 


2. The R.O.T.’s Need for International Recognition 


If the R.O.T. has one watchword that governs every action (foreign or 
domestic) that it purports to take, that watchword is ‘‘in accordance with 
the law of nations.’’!”? The term is used ubiquitously to describe virtually 


126. Archie Huel Lowe, Republic of Texas, Notice to the United Nations (June 5, 1996) 
<http://web. Republic-of-Texas. by .net/rtx/un0601 .htn >. 

127. Archie Huel Lowe, Republic of Texas, Petition to Enjoin the United States to the United 
Nations (Oct. 22, 1996) <http://web. Republic-of-Texas.by.net/rtx/injunc2.htm >. 

128. dd. 

129. See, e.g., Declaration of Perfection of the Transition Government of the Republic of Texas, 
(Dec. 13, 1995) (on file with the Texas Tech Law Review) (‘‘Came on to be heard in accordance with 
the laws of nations. . . .’"); Formal Legal Notice and Further Execution of International Abatement at 
Law (Dec. 18, 1995) (on file with the Texas Tech Law Review) (‘‘Official Legal Notice is hereby given 
by the perfection of this filing that in accordances wit’. the law of nations . . . .”’); Commercial Lien- 
Act of Replevin, supra note 99 (‘Notice is hereby given, in accordance with the law of nations . . . .’’); 
Republic of Texas, Official Notice of the Establishment of the Primary International Embassy of the 
Republic of Texas Under the Law of Nations (Jan. 14, 1996) <http://web.Republic-of-Texas.by.net/ 
rtx/estemb.htm> (‘‘For the strict purpose of notice only, the Republic of Texas hereby notifies the 
Secretary General of the United Nations that in accordance with the law of nations which was perfected 
on the soil of Texas on November 13, 1835... .’’); Robert William, Kesterson, Republic of Texas, 
Notice of Rights of Execution Under the Law of Nations Republic of Texas (Aug. 14, 1996) <http:// 
web.Republic-of-Texas. by net/rtx/nre0814.htm> (‘‘International legal notice is hereby given in 
accordance with the law of nations . . . .””); Richard L. McLaren, Republic of Texas, Certificate of 
Claim (Mar. 6, 1996) <http://web.Republic-of-Texas. by.net/rtx/claim/claim6.gif > (‘‘Constitutional 
America of Texas, a common law trust of delegation, in and now operating on the soil of the Republic 
of Texas for the People of the Republic of Texas in claim under the law of nations . . . .""); Common 


HeinOnline -- 28 Tex. Tech L. Rev. 708 1997 


1997] THE REPUBLIC OF TEXAS IS NO MORE 709 


everything the R.O.T. does. Because the R.O.T. has no diplomatic 
relations with other nations of the world and, thus, no immediate opportuni- 
ty to engage in international law, it desperately desires to be recognized as 
a State by other States. °° 


Despite pleas and threats,'*! 


the R.O.T. has yet to receive any 





Law Writ of Quo Warranto, supra note 94 (‘‘Executed in the name of the People of the Republic of 
Texas in accordance with the final judgment under the law of nations . . . .’’); Republic of Texas, 
Judgment of Claims by Rule of Postliminium under the Law of Nations (Apr. 2, 1996) <http://web. 
Republic-of-Texas.by.net/rtx/contempt/joc.htm> (‘‘Came on to be presented and heard before this 
court, which was enabled by the will of the People of the Republic of Texas, by and through their 
original delegation of authority of March 17, 1836, as amended in accordance with the common law and 
the law of nations . . . .’’); John C. Van Kirk, Republic of Texas, Formal Announcement (Jan. 10, 
1996) <http://web.Republic-of-Texas. by .net/rtx/formal.htm > (‘‘On April 12, 1994 a legal process was 
commenced by citizens of Jeff Davis county in Texas to perfect regaining the sovereignty of the Soil 
of Texas in accordance with the law of nations. . . .’’); Letter from Richard L. McLaren to Jean- 
Jacques Amaldez, Deputy-Registrar, International Court of Justice (Dec. 18, 1995) <http://web. 
Republic-of-Texas.by.net/rtx/icj1295 .htm> (‘‘[T}he previous filing with your Court dated September 
18, 1995, was done by a lawful political subdivision (agency) of the Republic of Texas in accordance 
with the law of nations .. . .”’); Letter from Richard L. McLaren to all Member Nations of the United 
Nations (Feb. 24, 1996) <http://web. Republic-of-Texas.by.net/rtx/unietter.htm > (‘‘The People of the 
Republic of Texas have followed the law in every instance with respect to the law of nations . . . .’’); 
Declaration and Proclamation of Coalition Government between the Republic of Texas and said State 
of Texas (Nov. 24, 1996) (on file with the Texas Tech Law Review) (‘‘Whereas, in accordance with the 
law of nations, the Second Provisional Government of The Republic of Texas was elected at convention 
on December 12-13, 1995... . .’’); Letter from Richard L. McLaren to Warren C. Christopher, United 
States Secretary of State (Dec. 13, 1995) <http://web.Republic-of-Texas. by .net/rtx/ussd1195.htm > 
(‘‘[U]nder the Laws of Nations the Common Law in Texas has now been reinstituted... . .’’); Richard 
L. McLaren, Republic of Texas, Criminal Complaint under the Law of Nations (n.d.) (visited Apr. 21, 
1997) <http://flash.net/~ robertk/crimcom1.htm> (‘‘to present the following complaint for the 
indictment of crimes under the Common Law of the Republic of Texas and the Law of Nations... .’’); 
and Republic of Texas, Executive Writ of Restoration in Integrum [sic] Nunc Pro Tunc (Dec. 7, 1996) 
<http://web.Republic-of-Texas.by.net/rtx/writl207.hom > (‘‘[T}he executive branch exercised its 
mandatory duty on November 24, 1996, and placed the Second Provisional Government of the Republic 
of Texas [sic] into coalition government with the de facto S[tate] [of] T[exas}, in accordance with the 
law of nations."’). 

130. Cf. Letter from Ralph Turner, the R.O.T.’s Secretary of Defense, to Interpol (Nov. 20, 
1996) < http://web. Republic-of-Texas.by.net/rtx/defense/sod1120.htm > [hereinafter Letterto Interpol] 
(‘We have recently entered into treaty with the Washitaw Nation (copy enclosed)[.] This granted us 
that vital international recognition needed to lay at rest the FACT of our nation status.”’). 

131. See Archie Huel Lowe, Diplomatic Notice of Protocol Under the Doctrine of Retroactive 
Recognition (Sept. 9, 1996) <http://web.Republic-of-Texas.by.net/rtx/cedcovr.htm>. In Lowe’s 
undiplomatically impersonal form letter, ‘‘[t}he People of the Republic of Texas hereby request that your 
nation extend original diplomatic recognition or acknowledge prior recognition extended from your 
country to the Republic of Texas antecedent to 1846.”’ Jd.; see also Letter from Richard Lance 
McLaren, Chief Ambassador and Consul General of the R.O.T., to ‘‘all foreign Consulates and 
Embassies operating on the soil of Texas (Apr. 10, 1996) <http://web.Republic-of-Texas. 
by.net/rtx/embletr.htm>. In his letter to consulates and embassies ‘‘operating on the soil of Texas,’’ 
Richard McLaren stated that those consulates and embassies: 

must contact the Embassy of the Republic of Texas within thirty days from receipt of this 
notice in order to make arrangements for the establishment of diplomatic recognition of the 
Republic of Texas, thus allowing your country to maintain its consular facilities on the Soil 
of Texas. Nations with Consulates or Embassies now on the Soil of Texas which fail to 
establish satisfactory diplomatic relations with the Republic before the expiration of that 
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diplomatic recognition from any member of the family of nations. The 
rules of international law ‘‘are primarily those which govern the relations 
of states... .’’3 Until an entity has attained the likeness of a state and 
has proceeded to exercise the functions of a state it is not justified in 
demanding recognition by other states."** Even if recognition may be 
demanded, no state is obliged to accord recognition.'° Non-recognition 
of statehood may be ‘‘a mode of expressing disapproval of, or declining to 
render beneficial, conduct deemed to be essentially illegal.’’'% 

It has also been said that ‘‘non-recognition by other nations of a 
government claiming to be a national personality is usually appropriate 
evidence that it has not attained the independence and control entitling it by 





period will be expected to begin immediate preparation to vacate consular facilities. 
Should you fail to contact the diplomatic office of the Republic of Texas within thirty days 
from receipt of this notice, your response will be viewed as evasive and uncooperative in 
light of current accepted customs and practices of international law and proper protocol, and 
immediate legal proceedings will be instituted in a District Court of the Republic for 
foreclosure against any and all properties being utilized by your couniny on the Soil of Texas. 
We would deeply regret the necessity of such action. 

Id. atl. 

132. The R.O.T. has negotiated a treaty with the separatist Washitaw Indians in Louisiana. See 
Treaty of Peace and Recognition between the Empire Washitaw de Dugdahmoundyah and the Republic 
of Texas (n.d.) <http://web.Republic-of-Texas. by .net/rtx/treaties/washt1.gif> and Treaty of Mutual 
Recognition and Friendship (Nov. 3, 1996) <http://web.Republic-of-Texas. by .net/ 
rtx/treaties/washrl.gif>. Furthermore, ‘‘talks have been taking place with Hawaii... which are 
expected to lead to an exchange of diplomatic recognition between the two nations in the near future."’ 
See Diplomatic Recognition Expected Soon with Hawaii, REPUBLIC OF TEXAS MAGAZINE, June, 1996, 
at 11. Hawaii was annexed as a territory to the United States in 1898. See Joint Resolution of July 7, 
1898, H.R.J. Res. 55, 55th Cong. 2d Sess. 30 Stat. 750 (1898). This apparently is a reference to the 
native Hawai’ian sovereignty movement that has developed recently. See, e.g., Hawai’i—Independent 
& Sovereign Nation-State (n.d.) <http://www.hawaii-nation.org/>. A separatist movement also exists 
in Alaska, which was purchased from Russia in 1867. See, e.g., The Raven’s Call: Official Newsletter 
of Alaskans for Independence (n.d.) (visited Apr. 13, 1997) <http://www2.polarnet.com/ ~ dclark > ; 
see generally Treaty Concerning Cession of Russian Possessions in North America, Mar. 30, 1867, 
U.S.-Russia, 15 Stat. 539. 

133. 1 L. OPPENHEIM, OPPENHEIM’S INTERNATIONAL LAW 4 (Sir Robert Jennings and Sir 
Arthur Watts eds., 9th ed. 1992). To be distinguished from public international law, which governs the 
relations of states, is private international law, a part of the internal law of the state, that consists of 
tules developed by the state as part of its domestic law to resolve the problems that, in cases between 
private persons that involve a foreign element, arise over whether the court has jurisdiction and over 
the choice of the applicable law. See id. at 6-7. 

134. See IAN BROWNLIE, PRINCIPLES OF PUBLIC INTERNATIONAL LAW 72-74 (4th ed. 1990); 
1 CHARLES CHENEY HYDE, INTERNATIONAL LAW CHIEFLY AS INTERPRETED AND APPLIED BY THE 
UNITED STATES, 148 (2d rev. ed. 1951). 

135. See id. at 148 n.1. 

136. Id. at 149. ‘‘[A]n important point is whether the statehood of an entity depends upon that 
entity being itself legal and as well possessing a legal system that is juridically valid.’’ J.G. STARKE, 
AN INTRODUCTION TO INTERNATIONAL LAW 102 (7th ed. 1972) (quoting Locke—‘‘a government 
without laws is .. . a mystery in politics, inconceivable to human capacity and inconsistent with human 
society’’-—and citing a 1970 United Nations Security Council Resolution expressly urging all States ‘‘not 
to grant any form of recognition to the illegal regime in Southern Rhodesia’). 
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international law to be classed as such.’’*’ One attribute of modern 
statehood is a government to which the population renders habitual 
obedience." Brownlie considers ‘‘[t]he existence of effective govern- 
ment, with centralized administrative and legislative organs, the best 
evidence of a stable political community.’’"’ A new government must 
be supported by the ‘‘will of the nation, substantially declared,’’ and there 
must be evidence of popular approval, adequately expressed, of a revolu- 
tionary change.'” 

The R.O.T. need look no further, to understand its lack of internation- 
al recognition, than the case of Herbert v. Moore,'*' where the Supreme 
Court of the Republic of Texas could have been describing the R.O.T.’s 
status under the law of nations: 


{N]o community can be termed a nation which is not able to enforce its 
sovereign rights within some fixed territory, which is not independent of 
all other nations, which cannot lay claim to nor exercise equal political 
rights with its neighbors or allies, and which does not profess to conform 
to all the obligations, universal in their sanction, imposed by the law of 
nations. '“? 


Oppenheim says that in international practice, ‘‘[t]he extent to which 
a new state is able to participate in the international community is in 
practice largely determined by the extent of its bilateral relationships with 
other states, which in turn depends primarily on its recognition by 
them.’’' A government that is in fact in control of the country, and that 
‘“‘enjoys the habitual obedience of the bulk of the population with a 
reasonable expectancy of permanence, can be said to represent the state in 
question, and as such’’ deserves recognition.'“ 

Viewed in the most favorable light, the R.O.T.’s failure to achieve any 
international recognition indicates an international belief that the govern- 


137. See BROWNLIE, supra note 134, at 89 (quoting Tinoco Concessions (Gr. Brit. v. Costa 
Rico), 1 R.i.A.A. 369, 381 (1923)); ANNUAL DIGEST OF PUBLIC INTERNATIONAL LAW CASES 1923 TO 
1924, at 37 (John Fischer Williams and H. Lauterpacht eds. 1933). 

138. See STARKE, supra note 136, at 102 &n.1. The other three attributes are a permanent 
population, a defined territory, and a capacity to enter into relations with other states. See id. at 101 
(citing Article I of the Montevideo Convention of 1933 on the Rights and Duties of States); see also 
BROWNLIE, supra note 136; 1 OPPENHEIM, supra note 133, at 120-23 (discussing the concept of a 
state). 

139. BROWNLIE, supra note 136, at 73. 

140. 1 OPPENHEIM, supra note 133, at 151 & n.3. 

141. Dallam 592 (1844). 

142. Id. at 594. 

143. 1 OPPENHEIM, supra note 133, at 129. : 

144. Id. at 150. Oppenheim continues that the principle of effectiveness has been interpreted 
to mean that the new government must be supported by the will of the nation, and ‘‘there must be 
evidence of popular approval, adequately expressed, of a revolutionary change.’’ /d. at 151. 
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ment of the R.O.T. is ineffective, that it is illegitimate, or both." When 
illegitimacy forms the basis for nonrecognition, the usual practice is to 
withhold recognition until the revolutionary government has taken measures 
to secure popular expression of confidence in its rule.’ Effectiveness 
becomes a factor in determining whether to recognize an illegitimate 
government, and ‘‘state practice [does not] deny recognition to governments 
with unconstitutional origins once they are effectively established, and 
constitutional legitimacy cannot be regarded as an established requirement 
for the recognition of governments.’”'”’ 

Limiting the focus to the question of effectiveness, without regard to 
the question of legitimacy, it cannot be said that the provisional government 
of the R.O.T. has ever enjoyed the habitual obedience of the bulk of the 
population. Indeed, of more than 19 million citizens within the state of 
Texas,'* the R.O.T. itself claims only ‘‘about 50,000’’ supporters, while 
more objective sources place the number at about 2,000.'" Even the 
R.O.T. acknowledges that the state government is the de facto government 
in Texas." Thus, the R.O.T. has been unable to conduct popular 
elections or conduct a constitutional convention,'*'! while the Republic of 
Texas, even in the midst of the revolutionary war with Mexico, managed 
to adopt the Constitution of 1836 during the time between the fall of the 
Alamo and the Battle of San Jacinto.'” 





145. 1D.P. O'CONNELL, INTERNATIONAL LAW 136-39 (2d ed. 1970). In the worst (but most 
realistic) light, the universal lack of international recognition indicates that the R.O.T. is not even 
considered a government at all. 

146. See id. at 138. 

147. 1 OPPENHEIM, supra note 133, at 153 (footnote omitted). 

148. Texas now has an estimated population of 19.1 million people. Population Division, U.S. 
Bureau of the Census, S7-96-1 Estimates of the Population of States: Annual Time Series, July 1, 1990 
to July 1, 1996 (Dec. 30, 1996) <http://www.census.gov/population/estimate-extract/ 
state/ST9096T 1 .txt>. 

149. Lauren Savage, Republic of Texas, Republic of Texas (n.d.) (visited Apr. 13, 1997) 
<http://web.Republic-of-Texas. by .net/rtx/introen.htm > . 

150. See, e.g., Richard Lance McLaren, Republic of Texas, Opinion and Statement of the Chief 
Foreign Officer of the Republic of Texas (Jan. 17, 1996) <http://web.Republic-of-Texas.by.net/ 
rtx/opinion.htm > ; Archie Huel Lowe, Republic of Texas, Emergency Resolution of the General Council 
of the Republic of Texas (Aug. 23, 1996) <http://web.Republic-of-Texas.by.net/ 
rtx/resolve/res0823a.htm > ; Richard Lance McLaren, Republic of Texas, Declaration and Notice of 
International Witness (Nov. 26, 1996) <http://web.Republic-of-Texas. by. net/rtx/niw1125.htm > ; and 
Archie Huel Lowe, Republic of Texas, Executive Writ of Restoration in Integrum {sic] Nunc Pro Tunc 
(Dec. 7, 1996) <http://web.Republic-of-Texas.by .net/rtx/writ1207.htm >. 

151. See Letter from David Johnson, President of the Provisional Government of the R.O.T. 
to Archie Lowe, former President of the Provisional Government of the R.O.T. (Dec. 14, 1996) 
<http://web2.airmail.net/dabeni/response.html > (‘‘The people who claim and have declared their 
Citizenship in the Republic of Texas are quite a small percentage of the whole population of Texas, but 
are the only ones capable or interested in altering the Provisional Government as they are the only ones 
who even RECOGNIZE the Provisional Government.’’) (Emphasis in original). 

152. The Alamo fell on March 6th. See LON TINKLE, 13 DAYS TO GLORY: THE SIEGE OF THE 
ALAMO 203, 207, 236 (1958). The Constitution of the Republic of Texas was adopted on March 16th 
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Finally, the R.O.T.’s provisional government is rife with petty 
squabbles, including the suspension of the office of the President of the 
Provisional Government,'? a dispute over the R.O.T.’s assets, an 
argument about whether a jury can overrule or nullify part of the Constitu- 
tion,'® a plot by a rival faction to kidnap McLaren,'® and an effort by 
McLaren’s own faction to impeach him.'’ A foreign State, considering 
whether to recognize the R.O.T., probably would not consider these to be 
indications of a stable and effective government. 


3. The R.O.T. in the Supreme Court of Texas 


Although the R.O.T. maintains its own court system, called ‘‘common 
law courts of pleas,’’'®® it uses the established clerks and courts of the 





and signed the nextday. Constitution of the Republic of Texas (1836), reprinted in 1 H.P.N. GAMMEL, 
LAWS OF TEXAS 1069, 1084 (1898). The Battle of San Jacinto was fought on April 21st. TINKLE, 
supra, at 230. 

153. See Donald J. Varnel!, Republic of Texas, Resolution of the General Council of the 
Republic of Texas (Mar. 9, 1996), <http://web.Republic-of-Texas. by .net/rtx/res0309.htm >; Robert 
Kesterson, Republic of Texas, Presidential Problems (n.d.) (visited Apr. 13, 1997) <http://web. 
Republic-of-Texas. by .net/rtx/exprez.htm >. 

154. Republic of Texas, An Open Letter to the People of Texas, Free and Sovereign (Nov. 8, 
1996) <http://web.Republic-of-Texas.by .net/rtx/ol1 108.htm>. 

155, Ray Wanjura, Republic of Texas, Notice (Nov. 22, 1996) <http://web.Republic-of- 
Texas. by .net/rtx/judicial/opin!122.htm>. 

156. Ralph Turner, Republic of Texas, Intelligence Release (Nov. 28, 1996) <http://web. 
Republic-of-Texas. by net/rtx/defense/rtirl 128 .htm>. 

157. The R.O.T. movement split into three groups, and the leader of one rival faction described 
McLaren as ‘‘a loose cannon.’’ Thomas Edwards, Republic of Texas Secessionists Split by Internal 
Feuding, SAN ANTONIO EXPRESS-NEWS, Jan. 27, 1997, at 1A, 7A. The R.O.T. described members 
of the other faction as ‘‘religious bigots’’ who were also motivated by greed to try to purchase bank 
charters that they expected to yield returns ‘‘in excess of several million dollars.’’ Jd. 

The R.O.T. itself suspended McLaren from his offices within the R.O.T. for ‘‘repeatedly 
attempt[ing} to usurp the authority of other officers of the provisional government and . . . repeatedly 
overstepp[ing] the bounds of his authority ....’” Republic of Texas, Emergency Resolution of the 
General Council of the Republic of Texas (Feb. 5, 1997) <http://www.flash.net/ ~ robertk/ 
res0205.htm >; see also Declaration of Causes Which Compel Suspension of Richard Lance McLaren 
from the Provisional Government of the Republic of Texas (Feb. 5, 1997) <http://www.flash.net/ 
~ robertk/suspca/declare.htm>. Additionally, articles of impeachment were also introduced against 
McLaren. See Republic of Texas, Articles of Impeachment Against Richard Lance McLaren (Feb. 28, 
1997) <http://web.Republic-of-Texas. by .net/rtx/suspca/imprick.htm >. McLaren reacted by declaring 
that the President, Secretary of State, and two other officers of the R.O.T. had removed themselves 
from office ‘‘[d]o {sic] to their own unlawful and potentially treasonous acts... .”’ Richard Lance 
McLaren, Embassy Home Page (n.d.) (no longer available via the Internet; on file with the Texas Tech 
Law Review). 

The General Council of the R.O.T. impeached McLaren on March 22, 1997. See Republic of 
Texas, General Council Meeting: Corsicana, March 22, 1997-Meeting Summary, <http://www. 
flashnet/ ~ robertk/meetings/meet9322.htm >. 

158. See, e.g., Ex Parte Evans, 939 S.W.2d 142, 143 (Tex. 1997) (noting that relator had once 
purported to sue state district judge in the ‘‘Republic of Texas, Milam District Court of Common Law 
Pleas’). No ‘‘Common Law Courts of Pleas’’ existed under the Republic of Texas. The Constitution 
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of 1836 provided that the judicial powers of the government were vested in one Supreme Court and such 
inferior courts as the Congress might establish. See TEX. CONST. of 1836, art. IV, § 1 (1836), 
reprinted in 1 H.P.N. GAMMEL, LAWS OF TEXAS 1069, 1075 (1898). The Republic was to be divided 
into not less than three nor more than eight judicial districts, and a district judge was to be appointed 
for each district. See id. art. IV, § 2. The district judges also served as Associate Judges of the 
Supreme Court. See id. art. IV, §7. There was also a County Court in each county, ‘‘and such 
Justices’ Courts as the Congress may, from time to time, establish.’’ See id. art. IV, § 10. See 
generaily James W. Paulsen, A Short History of the Supreme Court of the Republic of Texas, 65 TEX. 
L. REV. 237, 241 (1986) (describing the constitutional provisions that outlined the structure of the court 
system in the Republic of Texas). 

Under the 1845 Constitution, the judicial power of the State was vested in one Supreme Court, in 
District Courts, and in other inferior courts as the Legislature might establish. TEX. CONST. of 1845, 
art. IV, § 1, reprinted in 2 H.P.N. GAMMEL, LAWS OF TEXAS 1275, 1285 (1898). A ‘‘convenient 
number of Justices of the Peace’’ were to be appointed for each county. See id. art. IV, § 13. 
Additionally, inferior tribunals were established in each county for probate matters. See id. art. IV, 
§ 15. 

Unlike the practice under the Republic of Texas, where the Supreme Court licensed lawyers ‘‘to 
practice Law in the several courts of the Republic,’’ lawyers are not permitted to practice in the 
R.O.T.’s common law courts. Amy Head, Republic of Texas Attempts to Gain Legal Recognition, TEX. 
TECH UNIV. DAILY, Sept. 3, 1996, at 3. Juries in common law courts are judges not only of the facts 
of the case, but of the law as well. See id. 

The Common Law Courts of Pleas are among dozens of ‘‘courts of common law’’ that have 
appeared in at least 40 states as part of the antigovernment movement. See, e.g., McCann v. Greenway, 
952 F. Supp. 647, 650 (W.D. Mo. 1997) (addressing common law movement’s argument that state and 
federal courts displaying flags decorated with gold fringe possess only admiralty and maritime 
jurisdiction); Koniak, supra note 6, at 71 (‘‘They call their law ‘Common Law’ and their courts 
‘Common Law Courts’ or ‘Our one supreme Court.’ . .. Common Law not only trumps statutory law 
(at least as to Sovereign Citizens) but is legitimate law in contrast with statutory law, which is not.’’); 
Hope Viner Samborn, Courting Trouble: Emergence of Common-Law Courts Raises Concerns Among 
Critics, 81 A.B.A. J. 33, 33 (Nov. 1995) (‘‘[A]ctivists believe that established courts, which they call 
equity courts, are unconstitutional except in matters of admiralty, interstate commerce and contracts. 
They believe the common-law courts have jurisdiction over everything else. The reach of these self- 
appointed tribunals is unlimited.’’). According to the Dallas Morning News, at least three are operating 
in the Dallas area, and others are operating throughout the state. See Thomas G. Watts, Waging ‘‘Legal 
War’’: Common-law Courts Tangle Judicial System in Texas, Other States, DALLAS MORNING NEWS, 
May 3, 1996, at 1A. Common-law courts are the court of choice for tax resisters, Freemen, some 
militias and anyone with a grudge against government and its officials, or an individual or business. 
See id. 

The common law court movement, and the practice of filing bogus liens with legitimate state court 
clerks, is not confined to the R.O.T. See, e.g., Koniak, supra note 5, at 68 (‘‘A fundamental move in 
this group’s nomos is the filing of common law liens against outsiders who are charged with violating 
the rights of community members as conceived by their law.’’); High-Profile Patriots are Getting Their 
Day in Court, KLANWATCH INTELLIGENCE REPORT (Southern Poverty Law Center), Nov. 1996, at 3; 
Intelligence Briefs-California: Lien and Mean, KLANWATCH INTELLIGENCE REPORT (Southern Poverty 
Law Center), Nov. 1996, at 6; Intelligence Briefs-Oklahoma: Common-Law Justice, KLANWATCH 
INTELLIGENCE REPORT (Southern Poverty Law Center), Nov. 1996, at 7-8. 

The Klanwatch Intelligence Report states that ‘‘Few organizations on the extremist right can match 
the Republic of Texas for the grandiloquence of its claims or the megalomania of its leaders. The 
organization’s common-law court has levied a ‘judgment’ of $93 trillion—payable in gold—against the 
United States, the Federal Reserve System, the International Monetary Fund, and the Holy See of the 
Catholic Church . *’ Intelligence Briefs-Texas: Civil War, KLANWATCH INTELLIGENCE REPORTS 
(Southern Poverty Law Center), Nov. 1996, at 9. 

The R.O.T.’s insistence upon payment in gold points up yet another difference between the 
extremist movement and the original Republic. During Sam Houston’s second term as president, the 
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State of Texas when they suit its purposes. For instance, McLaren filed a 
‘*Special Notice and Affidavit’’ in the Supreme Court of Texas (known in 
the R.O.T. by the case’s docket number, 95-1002) ‘‘in order that [the State 
Supreme Court] would have lawful notice and opportunity to claim that 
Court’s lawful status and jurisdiction as the Supreme Court of the Republic 
of Texas.’’*® This Special Notice presented the question whether, in 
1845, the United States Constitution authorized the Senate to annex the 
Republic of Texas by treaty, and whether the Senate purported to ratify 
“the Treaty.’”'© 

The exhibits accompanying the Special Notice are a rambling hodge- 
podge of McLaren’s prior litigation in Jeff Davis County and his previous 
activities on behalf of the R.O.T.'*' Among other things, the Special 
Notice asked the Supreme Court to take judicial notice of McLaren’s 
petition for writ of mandamus against the Commissioners Court of Jeff 
Davis County;'? to take ‘‘judicial and political notice’ of a ‘‘Political 
Judgment’’ dated August 29, 1994, and entered into the records of litigation 
with Commissioners Court of Jeff Davis County, Texas;'® and to take 
‘Diplomatic International Notice’’ of the ‘‘Diplomatic Challenge to Show 
Cause as to the standings of the Treaty of Texas of 1845, dated and styled 
as a Joint Resolution, dated March 1, 1845’’ that McLaren had sent to the 


Republic issued treasury notes (called Exchequer bills), which were devalued immediately and traded 
for as little as twenty-five cents on the dollar. See James W. Paulsen, The Missing Cases of the 
Republic, 65 TEX. L. REV. 432, 440 (1986). In 1842, Congress passed a bill that required revenue 
collectors to accept the discounted notes only at their market value. See id. at 440; Laws and Decrees, 
Republic of Texas, Act approved July 23, 1842, § 1 (1842), reprinted in2 H.P.N. GAMMEL, LAWS OF 
TEXAS 812, 812 (1898). 
159. Case No. 95-1002, in the Supreme Court of Texas, Special Notice of Opportunity to Claim 
Lawful Status of Jurisdiction as the Supreme Court of the Republic of Texas at 2 (filed October 18, 
1995) (on file with the Texas Tech Law Review) {hereinafter Special Notice). 
160. See id. at2. As noted, section 3 of the Joint Resolution of March 1, 1845, authorized the 
President to submit the annexation resolution to the Republic of Texas, or to negotiate a treaty, see 
Resolution Annexing Texas, supra note 52, 5 Stat. at 798, and the President elected to submit the 
resolution. Thus the Senate never purported to ratify an annexation treaty with the Republic of Texas. 
Nevertheless, McLaren submitted ‘‘The Question’’ to the Texas Supreme Court as follows: 
Was legal authority delegated by the Constitution of the United States then in effect in 1845 
to its agents to annex the Republic of Texas into its Union of States by Treaty; and did the 
agent, known as the Senate of the United States, legally obtain the required number of votes 
to ratify the Treaty in order that it would be valid in the future for the Sovereign Aggregate 
Class of Citizens of Texas to exercise their rights under its Third Section so specified in the 
Preamble to the Constitution of Texas of December 29, 1845? 

Special Notice, supra note 159, at 2. 

161. See Exhibits accompanying Case No. 95-1002, in the Supreme Court of Texas, Special 
Notice of Opportunity to Claim Lawful Status of Jurisdiction as the Supreme Court of the Republic of 
Texas (copy on file with the Texas Tech Law Review). 

162. See Special Notice, supra note 159, at 3. 

163. See id. at 4. 
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United States Secretary of State.'“ The Supreme Court dismissed Case 
No. 95-1002 for want of jurisdiction.'® 

The R.O.T. interprets dismissal of Case No. 95-1002 for want of 
jurisdiction to mean that ‘‘[the court] realized the Republic of Texas was 
still real, and that the people of the Republic of Texas are the true owners 
and controllers of the sovereignty of the soil.’’'® In a letter to the 
President of the United States, the Governor of Texas, the Senates, Houses 
of Representatives, and Attorneys General of both governments, McLaren 
declared that the Supreme Court of Texas ‘‘has Certified by its notice, and 
in accordance with pleadings in No. 95-1002, that it is without Domestic 
[sic] or international standings involving the Citizens [sic], their government 
or eminent domain on the Soil [sic] of Texas involving the Republic of 
Texas.’’'’ Thus, he announced, the common law in Texas ‘‘has now 





164. See id. at 5. 

165. See Letter from Michael C. Murphey, Deputy Clerk, Supreme Court of Texas, to Dan 
Morales, Attorney General of Texas (Nov. 16, 1995) (on file with the Texas Tech Law Review). 

The jurisdiction of the Supreme Court of Texas extends ‘‘to all cases except in criminal law matters 
and as otherwise provided in this Constitution or by law.’’ TEX. CONST. art. V, § 3. By statute, the 
Court has appellate jurisdiction in six categories of cases, including a case: (1) in which there was a 
dissent in the court of appeals; (2) in which the decision conflicts with a prior decision of another court 
of appeals or of the Supreme Court; (3) involving the construction or validity of a statue; (4) involving 
state revenue; (5) in which the railroad commission is a party; and (6) involving error ‘‘of such 
importance to the jurisprudence of the state that, in the opinion of the supreme court, it requires 
correction. .. .’” TEX. GOV’T CODE ANN. § 22.001 (a)(1-6) (Vernon 1988). 

The Court also has the power to issue writs of habeas corpus as may be prescribed by law, and the 
writs of mandamus, procedendo, certiorari and such other writs as may be necessary to enforce its 
jurisdiction. See id. § 22.001 (Vernon 1988). The Legislature may confer original jurisdiction to issue 
writs of quo warranto and mandamus in such cases as may be specified, except as against the Governor 
of the State. See TEX. CONST. art V, § 3; TEx. GOV’T CODE ANN. § 22.002 (Vernon 1988). 

166. Address of Richard L. McLaren, Jan. 16, 1996, at rally on the steps of the State Capitol 
in Austin, in Republic of Texas, Official Call (Jan. 16, 1996) <http://web.Republic-of-Tex- 
as. by .net/rtx/offcall.htm > ; see also Letter to UN Member Nations, supra note 66 (‘‘The People of the 
Republic of Texas have followed the law in every instance with respect to the law of nations, including 
definitive act of the Texas Supreme Court, Case No. 95-1002, to prove that the Texas Question is not 
domestic in nature.’’); Republic of Texas, A Republic is Reborn (n.d.) (visited Apr. 13, 1997) 
<http://web.Republic-of-Texas.by.net/rtx/repborn.htm> (‘‘We have done all the legal footwork to 
accomplish the rebirth of the Republic. The State of Texas Supreme Court has ruled that it has no 
jurisdiction in the matter, the State Department of the United States has declared that it is an internal 
matter, so we took the problem to the International Court in [The] Hague, Netherlands.’’); Republic of 
Texas, Judgment of Claims by Rule of Postliminium under the Law of Nations (Apr. 27, 1996) 
< http://web.Republic-of-Texas. by .net/rtx/Judgment of Claims > (‘‘That the Supreme Court of Texas 
in Case No. 95-1002 has passed for Want of Jurisdiction on all matters or substances of these causes 
of action... .’’); Letter from Richard L. McLaren to Warren C. Christopher, United States Secretary 
of State (Nov. 18, 1995) [hereinafter Letter to Warren Christopher] <http://web.Republic-of- 
Texas. by.net/rtx/ussd1195.htm> (‘‘This is to Legally [sic] notify you that the Supreme Court of Texas 
has Certified [sic] by its notice, and in accordances with pleadings in No. 95-1002, that it is without 
Domestic [sic) or international standings involving the Citizens [sic], their government or eminent 
domain on the Soil [sic} of Texas involving the Republic of Texas.’’). 

167. Letter to Warren Christopher, supra note 166. McLaren also returned the State 
Department's letter of October 10, 1995 as ‘‘invalid for failure to show cause that the act of the agents 
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been reinstituted’’ under the ‘‘Laws of Nations,’’ and that the ‘‘Texas 
Treaty of October 10, 1838,'® is now in full force and effect and accord- 
ingly the Republic of Texas government will not attempt to claim any lands 
outside of those which do not encompass the existing borders of Texas.’”'® 





of the United States, in 1845, were consistent with the Constitution of the United States.’’ Jd. 

168. Apparently, this is another reference to the Convention of April 25, 1838 between the 
United States and the Republic of Texas "for marking the boundary between them." See 1838 
Convention, supra note 23, 8 Stat. 511. 

169. See Letter to Warren Christopher, supra note 166, at !. The R.O.T. thus abandons any 
claim to the territory within the original boundaries of the Republic of Texas, including what is now 
most of eastern New Mexico and parts of Oklahoma, Kansas, Colorado, and Wyoming. See also 
Republic of Texas, Certificate of Eminent Domain of the Republic of Texas 1 (Sept. 9, 1996) 
<http://web. Republic-of-Texas.by.net/rtx/ced0907.htm> (defining the ‘‘current status of claim’’ as 
‘*‘Bounded on the southwest by the nation of the Republic of Mexico; Bounded on the northwest by New 
Mexico, a state of the United States of America; Bounded on the north by Oklahoma, a state of the 
United States of America; Bounded on the northeast by Arkansas, a state of the United States of 
America; Bounded on the east by Louisiana, a state of the United States of America; Bounded on the 
south by the Gulf of Mexico to the line and demarcation of international waters.’’) But see Republic 
of Texas, Amended Territorial Claim Under its Original Footing and Designation Deed and Conveyance 
Under the Law of Nations (Jan. 18, 1996) <http://www.overland.net/ ~ embthert/em02010.htm > 
(purporting to reassert a claim to the original boundaries of the Republic of Texas). 

The boundary drawn by the First Congress of the Republic began at the mouth of the Sabine River, 
running three leagues from land west to the mouth of the Rio Grande, up the Rio Grande to its source, 
and then due north to the 42nd parallel. From there the line ran ‘‘along the boundary line, as defined 
in the treaty between the United States and Spain, to the beginning.’’ Act approved Dec. 19, 1836, ist 
Cong. R.S., § 1, 1838 Republic of Texas Laws 133, 134, reprinted in 1 H.P.N. GAMMEL, LAWS OF 
TEXAS 1193-94 (1898). Thus the 1819 treaty line, from the 42nd parallel to the mouth of the Sabine, 
was incorporated into the boundary claimed by the Republic, and that in tum became part of a treaty 
with the United States in 1838. 

In 1850, though, the State of Texas relinquished its claim to what is now most of eastem New 
Mexico for $10,000,000 in United States bonds, half of them redeemable in 14 years. See Act 
Proposing Boundaries, ch. 49, 9 Stat. 446, 447 (1850). Texas new boundary, established as part of the 
Compromise of 1850 and commencing on the 100th meridian in the northeast corner of the Panhandle, 
west along latitude 36°30’ to the 103rd meridian, then south to the 32nd parallel, then west to the Rio 
Grande, is basically Texas boundary with Oklahoma and New Mexico as it now exists. See id. Asa 
result of a surveyor’s error, part of the actual western boundary of the Panhandle lies west of the 103rd 
meridian. See Ralph H. Brock, A Lawyer's Look at the Boundaries of Texas—The Western Boundaries, 
51 TEX. B.J. 136, 138 (Feb. 1988). 

Louisiana was admitted to the Union in 1812, but her boundary extended only to the middle of the 
Sabine River. See Act for the admission of the State of Louisiana into the Union, ch. 50, 2 Stat. 702 
(1812). The west half of the Sabine remained United States territory. See id. When Texas was 
admitted, her boundary had been surveyed and established along the west bank of the Sabine, pursuant 
to the 1838 Convention. Louisiana’s boundary remained in the middle of the river. The hiatus came 
to light in 1848 when the legislatures of both States sent ‘‘competing resolutions’ to Congress seeking 
jurisdiction over the west half of the river. See Texas v. State of Louisiana, 410 U.S. 702, 705 (1973). 
The text of both resolutions are set forth in the margin of the opinion. See id. at 706 n.4. Congress 
responded with a one-sentence act consenting to the extension of Texas eastern boundary ‘‘so as to 
include within her limits one half of Sabine Pass, one half of Sabine Lake, also one half of Sabine 
River, from its mouth as far north as the thirty-second degree of north latitude.’’ See An Act Giving 
the Consent of the Government of the United States to the State of Texas to Extend Her Eastern 
Boundary, so as to include within her limits one half of Sabine Pass, Sabine Lake, and Sabine River as 
far north as the thirty-second degree of north latitude, ch. 94, 9 Stat. 245 (1848). In November, 1849 
the Texas Legislature acted to annex the western half of the Sabine waters. Act approved Nov. 24, 
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Contrary to the R.O.T.’s interpretation, the Supreme Court’s order 
dismissing McLaren’s proceeding for want of jurisdiction was not a decision 
on the merits of the question presented. When the R.O.T. asked the Texas 
Supreme Court to determine whether the Texas annexation was constitutional 
under the United States Constitution, the question was nothing more than 
a request for an advisory opinion. The Supreme Court will not render an 
advisory opinion,'” and it will decline to rule upon a purely hypothetical 
case.” This rule was articulated as early as 1841, when the Supreme 
Court of the Republic held that since the constitution gave it appellate 
jurisdiction only, it ‘‘cannot entertain jurisdiction in any case, until 
judgment has been rendered in the Court below, or unless it be to do some 
act in aid of [its] appellate jurisdiction.’’'” 

In Morrow v. Corbin, the constitutionality of an act of the legislature 
was before the court on a certified question.'* The legislature had 
expressly provided that if the law was attacked as unconstitutional, the trial 
court judge had the power to certify the question before trial of the case on 
the merits.'“ The Court, construing this to require the Court to render 
advisory opinions, concluded that since it had no jurisdiction to render an 
advisory opinion, it had no jurisdiction to answer the certified question, and 
it dismissed the certificate for want of jurisdiction.'* Similarly, when 
McLaren filed his ex parte Case No. 95-1002, asking the Supreme Court 
to determine, without any trial on the merits, whether the 1845 annexation 
resolution was constitutional, the R.O.T. presented nothing more than a 


1849, 3d Leg., R.S., ch. 2, § 1 (1849), Tex. Gen. Laws 4, 4, reprinted in 3 H.P.N. GAMMEL, LAWS 
OF TEXAS 442, 442 (1898). See generally, Ralph H. Brock, A Lawyer's Look at the Boundaries of 
Texas—The Eastern Boundaries, 50 TEX. B.J. 1218, 1219 (1987) (noting that Texas legislature annexed 
the western waters of the Sabine river in 1849). 

It is also unclear whether the R.O.T. would still maintain Texas historic three-league offshore 
claim. See Submerged Lands Act of 1953, ch., 65, 67 Stat. 29, 30 (providing that States admitted after 
the formation of the Union could extend their seaward boundaries three geographical miles from their 
coast lines without prejudice to claims beyond that distance ‘‘if it was so provided by its constitution 
or laws prior to or at the time such State became a member of the Union.’’); see also United States v. 
Louisiana, 389 U.S. 155, 160 (1967) (‘‘No definitions are required by this Court and there is no need 
to resort to international law; Texas has simply been given that amount of submerged land it owned 
when it entered the Union.’’). 

170. See Morrow v. Corbin, 122 Tex. 553, 565, 62 S.W.2d 641, 647 (1933). 

171. See Gerst v. Nixon, 411 S.W.2d 350, 361 (Tex. 1966). 

172. Republic v..Laughlin, Dallam 412, 413 (Tex. 1841); accord Nash v. Republic, Dallam 
631, 631 (Tex. 1844) (stating that ‘‘[t]he Constitution having declared that the jurisdiction of the 
supreme court shall be appellate only, we are limited to the review of the adjudications of inferior 
courts; and until their decisions are made, no subject-matter arises on which the revisory power of this 
court can be exerted.’’) Subsequently, the Nash court dismissed the case for want of jurisdiction. See 
id, 

173. See Morrow, 122 Tex. at 556, 62 S.W.2d at 643. 

174. See id.; 62 S.W.2d at 643. 

175. See id. at 574-75; 62 S.W.2d at 651. 
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request for an advisory opinion, and the Supreme Court could take no 
action other than to dismiss for want of jurisdiction. 


4. The R.O.T. Petitions the International Court of Justice 


About a month before he filed his case in the Texas Supreme Court, 
McLaren addressed a letter to the Registrar of the International Court of 
Justice at The Hague, asking the International Court to determine whether 
the Texas annexation complied with the United States Constitution.'!” 
The Deputy-Registrar replied that ‘‘neither the Court nor its Members can 
consider applications from private individuals, or other entities, or provide 
them with legal advice, or assist them in their relations with the authorities 
in any country. . . . [NJo action will be taken on your letter.’”!”’ 

The Deputy-Registrar’s response was entirely proper. Only States may 
be parties in cases before the International Court.' Capacity to be a 


176. Letter from Richard L. McLaren, Acting Ambassador and Consul General for the R.O.T., 
to the Registrar of the International Court of Justice (Sept. 18, 1995) (on file with the Texas Tech Law 
Review). The letter posed the following question: 
Was legal authority delegated by the Constitution of the United States then in effect in 1845 
to its agents to annex the Republic of Texas into its Union of States by Treaty; and did the 
agent, known as the Senate of the United States, legally obtain the required number of votes 
to ratify the Treaty in order that it would be valid in the future for the Sovereign Aggregate 
Class of Citizens of Texas to exercise their rights under its Third Section so specified in the 
Preamble to the Constitution of Texas of December 29, 1845? 

Id. 

177. Letter from Jean-Jacques Armaldez, Deputy-Registrar, International Court of Justice, to 
Richard L. McLaren (Dec. 4, 1995) <http://web.Republic-of-Texas.by.net/rtx/ppak020. gif > 
{hereinafter Letter from International Court of Justice]. The Deputy-Registrar declined to file the new 
Republic’s ‘‘Notice of Intent to Perfect an International Question Involving Lawful Standings and 
Character of the Annexation Treaty of Texas of 1845,’’ for the following reason: 

I have to inform you, however, that the function of the International Court of Justice 
is confined to the settling, in accordance with international law, of legal disputes submitted 
to it by States, and to the rendering of advisory opinions on legal questions referred to it by 
duly authorized international organs and agencies. 

It follows that neither the Court nor its Members can consider applications from private 
individuals, or other entities, or provide them with legal advice, or assist them in their 
relations with the authonities in any country. As a result, no action will be taken on your 
letter. : 

Id. 

178. See STATUTE OF THE INT’L COURT OF JUSTICE art. 34, § 1 (1945), reprinted in LELAND 
M. GOODRICH ET AL., CHARTER OF THE UNITED NATIONS: COMMENTARY AND DOCUMENTS 700, 706 
(3d and rev. ed 1969). Member States of the United Nations are party to the Statute, and non-member 
States may also be a party to the Statute. /d. The Court may be open to States that are not party to the 
Statute, subject to conditions laid down by the Security Council. See id. art. 35, § 2. The Security 
Council has imposed a general condition 

that such State [not party to the Statute] shall previously have deposited with the Registrar 
of the court a declaration by which it accepts the jurisdiction of the Court, in accordance with 
the Charter of the United Nations and with the terms and subject to the conditions of the 
Statute and Rules of the Court, and undertakes to comply in good faith with the decision or 
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party in contentious cases before the International Court (i.e., the capacity 
to initiate legal proceedings) is reserved only to States as that term is 
understood in the context of the United Nations.'” In the case of States 
not party to the Statute of the International Court of Justice, the Court may 
be called upon to decide the issue of statehood ‘‘even without a challenge 
by another State, simply by virtue of the exercise of the depositary 
functions [for requisite declarations accepting the Court’s jurisdiction], a 
task entrusted to the Registrar.’”!® 

Nevertheless, McLaren disputed the Deputy-Registrar’s determination 
that he and the R.O.T. were not proper parties, and he transmitted an 
‘International Abatement at Law’’'®! and a letter arguing that: 


[T]he previous filing with your Court dated September 18, 1995, was 
done by a lawful political subdivision (agency) of the Republic of Texas 
in accordance with the law of nations as established on November 13, 
[sic], 1835,' as amended on the soil of Texas and was not the work 


decisions of the Court and to accept all the obligations of a Member of the United Nations 
under Article 94 of the Charter. 
1 SHABTAI ROSENNE, THE LAW AND PRACTICE OF THE INTERNATIONAL COURT 280 (1965). Under 
Article 94, a State ‘‘undertakes to comply with the decision of the International Court of Justice in any 
case to which it is a party,’’ and its failure to do so gives the other party recourse to the Security 
Council. GOODRICH ET AL., supra, at 555. 

179. 1 ROSENNE, supra note 178, at 267. This generally means ‘‘States’’ in the sense of 
international law, which requires independence from other States. See HANS KELSON, THE LAW OF THE 
UNITED NATIONS 60, 61 (1950). 

180. 1 ROSENNE, supra note 178, at 281. Article 36 of the Rules of Court provides that: 
[w]Jhen a State which is not a party to the Statute is admitted by the Security Council, in 
pursuance of Article 35 of the Statute, to appear before the Court, it shall satisfy the Court 
that it has complied with any conditions that may have been prescribed for its admission: 
the document which evidences this compliance shall be filed in the Registry at the same time 
as the notification of the appointment of the agent. 

Rules of Court art. 36, reprinted in 2 ROSENNE, supra note 178, at 825, 841. The R.O.T. was not 
admitted by the Security Council pursuant to Article 35, and it made no declaration accepting the 
jurisdiction of the Court, either in respect of the particular dispute in generally, in respect of all 
disputes. See id. at 282. 

181. Richard L. McLaren, Republic of Texas, International Abatement at Law of Previous 
Appearance by Notice of Intent to Perfect Notice to the Security Council of the United Nations, (Dec. 
18, 1995) <http://web.Republic-of-Texas.by.net/rtx/icjabate.htm >. McLaren declared in this 
instrument that ‘‘by due process of law no dispute exist[s] between the Republic of Texas and the united 
[sic] States of America.’’ Jd. Furthermore, that all domestic issues ‘‘are now moot between the 
Republic of Texas and the united (sic} States of America and are res judicata and estoppel.’’ Id. Lastly: 

Under the law of nations which is the foundation on which the Republic of Texas was 

founded it has now reclaimed its right to self judgment and determination under International 

Law thus: the international political question is now moot and held res judicata and estoppel 

reverting the full eminent domain and authority of the soil of Texas back to the Republic of 

Texas ex rel the People of the Republic of Texas. . . . : 

Td. at 1. 

182. See supra note 89 for a discussion of the historical significance of November 13, 1835 to 

the R.O.T. 
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of any private individuals seeking to invoke the jurisdiction of the 
International Court nor contesting any domestic legal grievances. 

Since there is now no dispute between the Republic of Texas and the 
united [sic] States of America, this filing now concludes a lawful process 
and nothing further need be done but to file this Action in your archives 
for future reference.'® 


Since that time, the R.O.T. has argued that ‘‘[t]he Republic then perfected 
the right of its People to self-determination in the International Court of 
Justice, cause #94135, in recovering their autonomy.’ The number 
94135, which appears on the date line in the Deputy-Registrar’s letter 





183. Letter from Richard L. McLaren, Chief Ambassador and Consul General of the R.O.T., 
to Jean-Jacques Arnaldez, Deputy-Registrar of the International Court of Justice (Dec. 18, 1995) 
<http://web. Republic-of-Texas. by .net/rtx/icj1295.htm >. 

A ‘‘paralegal in New Mexico’’ explained to the R.O.T. why the deputy-registrar would not file the 
R.O.T.’s case: ‘‘To understand why The Hague could not respond and endorse the Republic of Texas 
is that the Republic of Texas is a de jure body and The Hague is a de facto body. Look up the 
difference of the meanings between de jure and de facto in a law dictionary.’’ Republic of Texas, Abour 
the International Court (n.d.) (visited Apr. 13, 1997) <http://web.Republic-of-Texas.by.net/ 
rtx/parahage.htm>. 

184. See Letter to UN Member Nations, supra note 66; see also John C. Van Kirk, Republic 
of Texas, Formal Announcement (Jan. 10, 1996) <http://web.Republic-of-Texas. by .net/rtx/ 
formal.htm > (declaring that ‘‘a legal process was commenced by citizens of Jeff Davis county in Texas 
to perfect regaining sovereignty of the Soil of Texas in accordance with the law of nations finalized on 
January 2, 1996, Texas Supreme Court case #95-1002 on November 16, 1995, by the People on 
December 13, 1995, and finally in the International Court of Justice Docket # 94135.’’). This fanciful 
interpretation of the Deputy-Registrar’s letter is not unique. See Republic of Texas, Court Cases 
Against Republic of Texas Citizens Ordered Dismissed with Prejudice (Oct. 11, 1996) <http://web. 
Republic-of-Texas.by.net/rtx/press/pr1011b.htm> {hereinafter Court Cases Dismissed]. McLaren 
claimed that ‘‘{a] September 30, 1996 decision’’ of the United States District Court for the District of 
Columbia ‘‘orders the courts to dismiss all actions currently pending against The Republic of Texas and 
its Citizens and enjoins the courts of the United States and courts of the State of Texas from pursuing 
further actions against Texian nationals.’’ /d. 

This ‘‘decision’’ provides in its entirety: 

September 30, 1996 

TO: Nancy Mayer-Whittington 

FROM: Chambers of John Garrett Penn 

RE: Retum of package 

Please return this package to the sender at the following address: 

Richard Lance McLaren, 

Chief Ambassador and Consu! General 
P.O. Box 460554 

San Antonio, Republic of Texas 

TPZ 78246 

Along with multiple letters to the Court and several appendices, there are twenty-one silver 

coins contained in this box. If it is necessary to contact Mr. McLaren, please call 

210.349.8994. 

Response from Justice [sic] John Garrett Penn (Oct. 30, 1996) <http://web.Republic-of-Tex- 
as.by.net/rtx/defacto/jgp0930.htm > . ‘This formal instrument,’’ the R.O.T. claimed, ‘‘now permits The 
Republic of Texas to carry out its full right to international Jevy against all United States and the 
absorbed, former State of Texas operations on the soil of Texas.’’ Court Cases Dismissed, supra. 
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advising that the International Court could not consider McLaren’s 
application, appears to be nothing more than an internal reference 
number,'® and inasmuch as the Deputy-Registrar advised that ‘‘no action 
will be taken on your letter,’’'® it is obvious that the International Court 
of Justice rendered no judgment in ‘‘Cause #94135.”’ 


IV. WAS TEXAS UNCONSTITUTIONALLY ANNEXED INTO THE UNION? 


Because neither the Supreme Court of Texas nor the International 
Court of Justice have jurisdiction over the question, the issue remains 
whether Texas was unconstitutionally annexed into the Union. Writers in 
international law traditionally recognize five modes of territorial acquisition: 
occupation, accretion, cession, conquest, and prescription.’ In his 1846 
valedictory address, President Jones observed that no precedent existed for 
one nation to surrender its sovereignty and become incorporated in another, 
‘and henceforward ‘Annexation’ is a word of new import in the political 
vocabulary of America... .’’!® 


A. The Annexation of Territory Under International Law 


Under the law of nations, ‘‘annexation’’ traditionally carries a 
connotation of conquest and subjugation.'® It has also been defined as 





185. The Registrar enters cases on a General List of cases submitted to the International Court 
for decision, numbered successively according to the date of receipt of the document bringing the case 
to the court. See Rules of the Intemational Court of Justice, art. 20, § 1, reprinted in SHABTAI 
ROSENNE, DOCUMENTS ON THE INTERNATIONAL COURT OF JUSTICE 111 (1979). The Court’s Rules 
distinguish between a case’s number in the list and the case’s registration number. See id. § 2. 

186. See supra note 177 for the full text of the Deputy-Registrar’s letter. 

187. See BROWNLIE, supra note 134, at 131. 

188. JONES, supra note i, at 261; of. 4 LOUIS J. WORTHAM, A HISTORY OF TEXAS FROM 
WILDERNESS TO COMMONWEALTH 208 (1924) (‘‘No parallel for it can be found in the annals of history, 
for there is no record of a free and independent country voluntarily laying down its sovereignty and 
submitting to the authority of another nation.’’). 

189. See 1 OPPENHEIM, supra note 133, at 698-99 (‘‘Conquest was a mode of acquisition only 
if the conqueror . . . then formally annexed the territory. If a belligerent conquered part of the enemy 
territory and afterwards made the vanquished state cede the conquered territory in the treaty of peace 
the mode of acquisition was not subjugation but cession.’’ (foomotes omitted)); see also .G. STARKE, 
AN INTRODUCTION TO INTERNATIONAL LAW 180 (7th ed. 1972) (discussing annexation and accretion). 

Prior to World War I, writers traditionally recognized five modes of acquiring territory, namely 
occupation, accretion, cession, conquest, and prescription. BROWNLIE, supra note 134, at 131. Modem 
international tribunals apply a much more sophisticated analysis: 

A tribunal will concern itself with proof of the exercise of sovereignty at the critical date or 

dates, and in doing so will not apply the orthodox analysis to describe its process of 
decisions. The issue of territorial sovereignty . . . is often complex, and involves the 
application of various principles of the law to the material facts. The issue depends, 
therefore, upon the weight to be attached at a critical date or period, itself a matter to be 
decided in relation to each particular case, to a variety of possible factors and considerations. 
These include continued and effective occupation and administration, acquiescence and/or 
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‘*a process by means of which a State proceeds to acquire sovereignty 
territory over a portion or all of the territory of another, with or without its 
consent, and without the aid of treaty.’"' ‘‘Peaceful annexation’’ has 
been distinguished from conquest and subjugation, or from subordination, 
as ‘‘the taking over of territory in the name of the State, by proclamation 
followed by settlement, without the use of force to conquer the terri- 
tory.’’"! Annexation can also take the form, though, of a voluntary 
merger.'” 

A state may acquire territory not only by discovery or conquest, but 
also ‘‘by grant, cession, purchase, or exchange; in fine, by any of the 
recognized modes by which private property is acquired by individu- 
als.’’'3 Conversely, ‘‘[a] sovereign state has the same absolute right to 
dispose of its territorial or other public property, as it has to acquire such 
property... .’"™ Thus, an independent nation may voluntarily relin- 
quish its sovereignty in exchange for benefits to be derived through 
annexing itself to another sovereign state.'% The annexation of Texas is 
frequently cited as an example of annexation by legislative action approved 
by the executive.’ 





protest, the relative strength or weakness of any rival claim, the effects of inter-temporal law, 
the principle of stability in territorial title and boundaries, regional principles such as uti 
possidetis, geographical and historical factors, the attitudes of the international community, 
and the possible requirements of self-determination, and also the possibly unlawful origin of 
the original taking of possession, and that subjugation is no longer per se a recogni([z}able 
title. 

1 OPPENHEIM, supra note 133, at 716 (quoting BROWNLIE, supra note 134, at 131-32). 

190. 1 HYDE, supra note 134, at 391. 

191. See STARKE, supra note 189, at 180 n.1. Lauterpacht observed that ‘‘(iJn connection with 
acquisition of territorial sovereignty reference may be made to development in the law of State 
succession following upon territorial changes . . . [w]hen a State ceases to exist by absorption into 
another State, whether by cession or conquest .. . ."’ 2 INTERNATIONAL LAW: BEING THE COLLECTED 
PAPERS OF HERSCH LAUTERPACHT 115 (E. Lauterpacht ed., 1975). 

192. See2J.H.W. VERZUL, INTERNATIONAL LAW IN HISTORICAL PERSPECTIVE 128-29 (1969) 
(citing the annexation of Texas as an example); see also Babu Ram Saksena v. State, 17 1.L.R. 11, 15 
(India S. Ct. 1950) (citing the Texas annexation as an example of an independent State that ceased to 
be such through constrained or voluntary absorption by another, with the attendant extinction of the 
former State’s treaties with other States). 

193. H.W. HALLECK, INTERNATIONAL LAW; OR, RULES REGULATING THE INTERCOURSE OF 
STATES IN PEACE AND WAR 126 (RODOPI 1970) (1861). 

194. Jd. at 127. 

195. ‘‘Recourse to annexation may thus reveal the fruition of subjugation, or the achievement 
of a powerful State which although avoiding recourse to war overrides the will of another and by 
eliminating substantial opposition seeks to enlarge its own domain, or the complete harmony of purpose 
between the States concemed.’’ 1 HYDE, supra note 134, at 391 (foomotes omitted). 

196. See id. at 391 n.3; 1 D.P. O'CONNELL, INTERNATIONAL LAW 207 n.47 (2d ed. 1970). 
O’Connell discusses the distinction between a treaty and an executive agreement at length, noting that 
the question whether an intemational commitment of the United States is required by the Constitution 
to be in treaty as distinct from agreement ‘‘is usually resolved on an ad hoc basis by consultation 
between the Executive and Congress, taking into account the extent to which the agreement can be 
carried out by the former without encroaching on the domain of the latter.’’ Id.; see also United States 
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B. The Constitutionality of the Joint Resolution 


The cornerstone of the R.O.T.’s argument, indeed, the R.O.T.’s very 
raison d’étre, is its belief that the United States violated its own constitution 
when it annexed Texas by joint resolution. The United States Constitution 
provides, ‘‘New States may be admitted by the Congress into this Union . 
...’"197 Nonetheless, the R.O.T. argues that while Congress could admit 
new States carved out of United States territory, it has no authority (absent 
an amendment to the constitution) to annex a foreign nation.'® 

President Jefferson was of a like mind regarding the purchase of the 
Louisiana Territory. His concern was that ‘‘[t]he constitution has made no 
provision for our holding foreign territory, still less for incorporating 
foreign nations into our Union. The executive, in seizing the fugitive 
occurrence which so much advances the good of the country, have done an 
act beyond the constitution.’"'” His solution was an amendment to the 
Constitution ‘‘approving and confirming an act which the nation had not 
previously authorized.’ Yet, no such amendment was ever adopted 
and by the time Congress addressed the question of Texas annexation, the 
power to acquire territory by treaty had been generally accepted.™! 
Louisiana had been brought into the Union by treaty, as had Florida, and 
when the issue of the treaty-making power to annex foreign territory came 
before the Supreme Court, Chief Justice Marshall wrote that ‘‘[t]he 


v. Belmont, 301 U.S. 324, 330 (1937) (discussing the President’s constitutional authority to make 
agreements); Babu Ram Saksena, 17 1.L.R. at 15 (India S. Ct. 1950) (citing the Texas case as an 
example of voluntary annexation). 

197. U.S. CONST. art. IV, § 3, cl. 1. 

198. See, e.g., Common Law Writ of Quo Warranto, supra note 94; Declaration and 
Proclamation of Independence, supra note 85. In the quo warranto document, the R.O.T. states that: 
Congress and the President of the united [sic] States of America violated its [sic] delegation 
of authority under the constitution of the united [sic] States of America by failing to get an 
amendment to that constitution permitting the annexation of a foreign nation into its union, 
known as the Republic of Texas, and further these agents failed to obtain the lawful number 

of votes to execute this unlawful act. 
Common Law Writ of Quo Warranto, supra note 94. 
In its Declaration and Proclamation of Independence and Reclamation, the R.O.T. enlarges upon 
its constitutional analysis: 
Congressional records of the United States Congress conclusively show that between 1837 
and 1845 the President and Congress of the United States of America had no granted 
authority by express delegation under the Constitution of the united [sic] States of America 
involving the law of nations to enter into any international agreement or treaty to annex a 
foreign nation into its union of states called the united [sic] States of America and was in 
violation of Article 5, Article 6, Article 1 Section 8, and the 10th Amendment Article of the 
United States Constitution... . 
Declaration and Proclamation of Independence, supra note 85. 
199. See Letter from Thomas Jefferson, President of the United States, to John Breckenridge 
(Aug. 12, 1803), quoted in CONG. GLOBE, 28th Cong., 2d Sess. 281 (1845) (speech of Sen. Morehead). 
200. See S. REP. No. 28-79, at 3 (1845). 
201. See American Ins. Co. v. 356 Bales of Cotton, 26 U.S. (1 Pet.) 511, 542 (1828). 
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constitution confers absolutely upon the government of the Union, the 
powers of making war, and of making treaties; consequently, that 
government possesses the power of acquiring territory, either by conquest 
or by treaty.’’ 


1. The Annexation Debate in Congress 


The constitutional question of whether Congress could annex Texas 
through a joint resolution, which was only one part of the complex 
annexation debate in Congress, arose only because the Senate had failed to 
ratify an 1844 treaty to annex Texas. When annexation by joint 
resolution was proposed in the next session of Congress, a majority of the 
Senate Committee on Foreign Relations opposed that method because it 
believed annexation by joint resolution was unconstitutional. Senator 
Morehead argued that only the executive could make contacts with foreign 
governments and conduct the country’s relations.“° The legislative 
powers of Congress were of a domestic character, and the treaty-making 
powers of the President and the Senate consisted only of the powers to 
carry on negotiations with foreign states and maintain the foreign relations 
of the country. A treaty to annex Texas as a territory had been 
submitted to the Senate at its last session with ‘‘few, if any constitutional 
objections made.’’”’ Does a majority of a quorum of both Houses of 
Congress, Senator Morehead asked, possess the concurrent legislative 
power to annex foreign territory?” 

The true ground of legislative authority, answered Senator James 
Buchanan of Pennsylvania, is Congress power to admit new states into the 


202. Id. 

203. See CONG. GLOBE, 28th Cong., 2d Sess., 367 (1845) (speech of Rep. Severance) (‘‘The 
idea of annexing a foreign independent nation to our own . . . never entered the heads of the fathers of 
the constitution; nor did it probably ever enter the head of any human being that such a union could be 
effected by a joint resolution of Congress, until since it was found that the Tyler treaty could not be 
confirmed by the Senate.’’). 

Actually, the idea had occurred to J. Pinckney Henderson, Acting Secretary of State of the Republic 
of Texas, more than eight years earlier. Even then, Henderson doubted that a treaty of annexation could 
be ratified in the United States Senate, and he instructed Memucan Hunt, Texas Minister Extraordinary 
to the United States, to propose annexation by joint resolution as an alternative. See supra text 
accompanying note 15. 

204. See S. REP. No. 28-79 (1845). 

205. See id. 

206. See CONG. GLOBE, 28th Cong., 2d Sess. 279-80 (1845). 

207. Jd. at 280. Although the rivalry between the slaveholding states of the south and the 
northern free -states cannot be discounted, the 1844 treaty apparently failed in large part because of 
concems about adhering to the 1831 treaty with Mexico and the likelihood of war with her if Texas 
were annexed. See SMITH, supra note 3, at 273-79. 

208. See CONG. GLOBE, 28th Cong., 2d Sess. 280 (1845). 
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Union.” Senator Morehead acknowledged that argument, but countered 
that those powers were limited only to intraterritorial operation because of 
their location in Article IV, a section of the Constitution that exclusively 
addresses domestic matters.2 He invoked the name of Thomas Jeffer- 
son, who had declined to base the acquisition of Louisiana on that clause 
stating: 


I cannot help believing the intention was not to permit Congress to admit 
into the union new States which should not be formed out of the territory 
for which, and under whose authority alone, they were then acting. I do 
not believe it was meant that they might receive England, Ireland, 
Holland, &c., into it, which would be the case on your construction.?!! 


If foreign states could be admitted only by treaty, Senator Morehead 
suggested, it would require two-thirds of the Senate to admit one.?!? 
**{BJut if it could be done by law alone, then a fanatical majority might, at 
any time they chanced to get even a temporary ascendancy [admit a state 
antithetical to the minority] and how would they get her out?’’?!>_ Carry- 
ing his argument to the extreme, he suggested that China might be annexed 
because: 


The annexation of an empire so large as China would, perhaps go pretty 
far toward gratifying our appetite for acquisition of foreign territory. We 
might then go south on our own continent—annex Mexico, (this was 
already threatened,) and annex Bogota, and Bolivia, and Peru, and Chili 
[sic], till at length we took in Patagonia. We were told by geographers 
that the people of Patagonia were cannibals, or, in other words, 
maneaters. Very well; if they were, it might probably exert a conserva- 
tive influence on the public councils; and the annunciation from the Chair 
of ‘‘the senator from Patagonia,’’ might well cause gentlemen to be 
extremely orderly.“ 


Senator Morehead thus addressed the Senate ‘‘for upwards of two hours’’ 
until Senator Buchanan obtained the floor and successfully moved to 
adjourn.” 


209. See id. 

210. See id. 

211. Id. at 281. 
212. See id. 

213. Td. 

214. Td. 

215. Jd. at 278-82. 
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Members of the House of Representatives proposed that the issue was 
not the annexation of Texas, but the reannexation of that territory.” 
Arguably, the United States acquired Texas in 1803 as part of the Louisiana 
Purchase from France, only to cede it to Spain by the Treaty of 1819.7!” 
Thus, Representative Charles J. Ingersoll of Pennsylvania asked, ‘‘Remitted 
as we are by the course of events to our original right to Texas, is there any 
thing in our organic law which forbids reannexation?’’*!® Addressing the 
constitutional issue more directly, Ingersoll added: 


if we can acquire foreign territory by purchase or by conquest—if these 
are right[s] appurtenant to national sovereignty—I do not see why we may 
not, by act of Congress, by compact, though it be not by treaty, 
technically so called. Grants of money, possibly war, are involved in the 
measure; which, for these reasons, should be accomplished by act of 
Congress, not by treaty.” 


Representative Ingersoll conceded there was no precedent for annexing a 
foreign state or republic to the United States.” Nonetheless, he stated 
that the boundary treaty between the United States and Texas, ‘‘one of the 
highest acts of sovereignty that could be performed,’’ was a legislative 
compact rather than a treaty.” 


216. See CONG. GLOBE, 28th Cong., 2d Sess. 86 (1845). 

217. See, e.g., SMITH, supra note 3, at 6. Smith notes the crucial problem with the 
reannexation theory. If Texas were part of the Louisiana Purchase, its inhabitants were, by the terms 
of the Treaty of 1803, to be ‘‘incorporated in the Union of the United States and admitted as soon as 
possible according to the principles of the Federal Constitution to the enjoyment of all rights, advantages 
and immunities of citizens of the United States... .’’ Jd. at 5. In the 1819 treaty with Spain, the 
United States and Spain established a common boundary along the west bank of the Sabine River to the 
32nd Parallel, thence north to the south bank of the Red River, thence along the South Bank of the Red 
River to the 100th Meridian, and the United States ceded all territory west and south of that line. See 
Treaty with Spain of 1819, supra note 23, 8 Stat. 252. Irrespective that Texas was continually under 
Spanish and Mexican jurisdiction until it established its independence in 1836, the argument was made 
that ‘‘since the United States were bound to admit the people of Louisiana to the Union, the cession of 
1819 was void, and Texas continued to be ours.’’ SMITH, supra note 3, at 6. 

The ‘‘reannexation’’ argument had the dual advantages of implying that, if Texas were acquired, 
the United States ‘‘should only be recovering our own, and also . . . it appeared to ease the 
constitutional difficulty of introducing a foreign state into the Union.’’ Id. On the other hand, as 
Representative Severance argued on the floor of the United States House of Representatives, when 
Moses Austin received the first Spanish land grant given to an American citizen, he ‘‘swore allegiance 
to the crown of Spain, and also pledged himself and his colonists to support the Catholic religion. He 
and his colonists expatriated themselves as citizens of the United States.’” CONG. GLOBE, 28th Cong., 
2d Sess. 370 (1845). As Smith put it, ‘‘the immortal heroes of the Alamo died under the Mexican flag, 
fighting for the organic law of 1824.’ SMITH, supra note 3, at 12. 

218. CONG. GLOBE, 28th Cong., 2d Sess. 86 (1845). 

219. Td. 

220. See id. at 87. 

221. Id. at 87-88. 
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Senator Walker of Mississippi argued that the case of Rhode Island 
was precedent for annexing a foreign state.“* Rhode Island did not take 
part in the constitutional convention, ‘‘and after the ratification of the 
constitution she became a foreign State: she was treated as such by 
Congress for several years, and duties were imposed on goods imported 
from Rhode Island into the Union.’ Congress admitted Rhode Island 
into the Union as a foreign state, and thus Texas could be admitted as well 
under Congress power to admit new states into the Union. Senator 
Rives replied that if the annexation of Texas was ever to be accomplished 
‘“‘without producing evils as a precedent, and especially to the South, far 
outweighing all possible advantages,’’ it could only be done through the 
combined action of both the treaty-making and legislative powers of 
government.” 

Despite these arguments, both houses of Congress, acting under their 
power to admit new states, finally adopted a joint resolution declaring the 
terms on which Texas would be admitted into the Union as a state.” 
The Texas Congress unanimously adopted a joint resolution accepting the 
United States resolution and calling a constitutional convention to draft a 
state constitution.~” The Constitution of 1845 was ratified by the people 
of Texas in October and transmitted to Congress by the end of Decem- 
ber.“* On December 22, 1845, Congress accepted the Constitution and 
passed a joint resolution admitting Texas into the Union.’ One week 
later, the president signed the resolution officially annexing Texas into the 
Union.” President Jones issued a proclamation to convene the first 
Texas legislature on February 16, 1846,”! and he formally transferred the 


222. See id. at 245. 

223. Id. at 246. 

224. See id.; of. Bruce Ackerman & David Golove, Js NAFTA Constitutional?, 108 HARV. L. 
REV. 799, 835 (1995): 

But because Texas was an independent state, what would have been the point of a treaty with 

a country that was immediately going out of existence when the agreement was executed? 

As was noted at the time, Texas rights would be determined by domestic law as soon as it 

had been admitted into the union. Any promises made in a treaty would have immediately 

lost their international character. 

225. CONG. GLOBE, 28th Cong. 2d Sess. 247 (1845). 

226. See SMITH, supra note 3, at 332 & n.13. Ackerman and Golove note that because ‘‘[a]ny 
promises made in a treaty [with Texas] would have immediately lost their international character... , 
a decision to use the treaty power would have ousted the House from its role in the admission of new 

. States even though the treaty would not have generated binding international! obligations.’” Ackerman 
& Golove, supra note 224, at 835. 

227. See SMITH, supra note 3, at 456; Joint Resolution of June 23, 1845, 9th Cong. Extra Sess., 
1845 Republic of Texas Laws 1-3, reprinted in 2 H.P.N. GAMMEL, LAWS OF TEXAS 1225-27 (1898). 

228. See SMITH, supra note 3, at 466. 

229. See id. at 468. 

230. See id.; Joint Resolution for the Admission of Texas into the Union, H.R.J. Res. 1, 29th 
Cong., 9 Stat. 108, 108 (1845). 

231. See GAMBRELL, supra note 3, at 416. 
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government to Governor Henderson on February 19, 1846.*? 
2. The Annexation Issue in the Supreme Court 


Congress joint resolution admitting Texas into the Union does not end 
the inquiry into whether Texas annexation was constitutional. Rather, the 
Supreme Court is the final arbiter of the question whether an act of 
Congress ‘is constitutional.~? The Court has alluded to the annexation of 
Texas as a fait accompli in numerous opinions,” and it has addressed the 


232. ANSON JONES, LETTERS RELATING TO THE HISTORY OF ANNEXATION 27 (Galveston 1848), 
reprinted in JONES, supra note 5. 

233. See Marbury v. Madison, S U.S. (1 Cranch) 137, 177-78 (1803). 

234. Perhaps the Supreme Court first recognized Texas annexation in Brashear v. Mason, when 
Brashear, an officer in the Texas Navy at the time of annexation, sought a writ of mandamus to compel 
Mason, the Secretary of the Navy, to pay Brashear as a commander in the United States Navy. 47 U.S. 
(6 How.) 92, 99 (1848). Brashear contended that when Texas ceded its navy to the United States upon 
attaining statehood, the term ‘‘navy’’ included all officers and crew on board the respective vessels. 
See id. at i00. The Supreme Court disagreed. See id. The propriety of the annexation was not actually 
an issue in the case, but the court did observe that when Congress passed, and Texas accepted, the 
second joint resolution of March 1, 1845, ‘‘the two governments’’ had negotiated in the context of ‘‘the 
breaking up of the old government and its reconstruction for admission into the Union... .”’ Id. 

In League v. De Young, the question was whether statutes passed under the Republic of Texas, 
avoiding all forged and fraudulent land certificates, were themselves void, as an unconstitutional 
impairment of contract, after Texas joined the Union. 52 U.S. (11 How.) 185, 202 (1850). The Court 
assumed the legality of the annexation and concluded, ‘‘How far the people of the State of Texas are 
bound to acknowledge contracts or titles repudiated by the late Republic, is a question to be decided by 
their own tribunals, and with which this court has no right to interfere... .’’ Id. at 203. 

The case of Oakey v. Bennett presented the question whether U.S. bankruptcy proceedings 
concerning real property had any extraterritorial application in Texas. 52 U.S. (11 How.) 33, 43-44 
(1850). The Court said, ‘‘The annexation of Texas to the United States long after the decree of 
bankruptcy, and a short time before the deed by the assignee was made to the plaintiff, does not affect 
the question. At the time the decree in bankruptcy was pronounced, there was no jurisdiction over the 
property; and the subsequent annexation cannot enlarge that jurisdiction.’’ Jd. 

The Supreme Court, in the 1852 case of Calkin v. Cocke, first construed the joint resolution 
admitting Texas to the Union and its implementing legislation. 55 U.S. (14 How.) 227 (1852). 
Between the date of the resolution and the date the legislature of the State of Texas first met in 
February, 1846, Cocke seized Calkin’s property under revenue laws of the Republic of Texas for 
nonpayment of import duties. See id. at 235. The Court reviewed the resolution and legislation and 
concluded that ‘‘it is quite apparent, from the joint resolution of Congress, admitting the State of Texas 
into the Union, and the Acts passed, organizing the Federal Courts and revenue system over it, that the 
old system of government, so far as it conflicted with the federal authority, became abrogated 
immediately on her admission as a State.’’ Jd. at 236. Thus, Texas admission into the Union took 
effect on December 29, 1845, ‘‘the time of its admission by Congress, and . . . the laws of the Union 
extended over it from that time.’’ Id. at 239. 

In Bacon v. Howard, the Supreme Court held that the annexation of Texas had no effect on prior 
limitation laws passed by the Republic of Texas Congress. 61 U.S. (20 How.) 22, 22 (1857). The 
Congress of the Republic of Texas was concerned that after annexation, the Full Faith and Credit clause 
of the United States Constitution might revive the claims of creditors in other states. See id. 
Accordingly, prior to annexation, it imposed a sixty-day statute of limitations for suits on foreign 
judgments that were more than four years old. See id. at 24. The Supreme Court said that the Republic 
of Texas had the power to pass such limitations, and ‘‘[iJts accession to the Union had no effect to annul 
its Limitation Laws, or revive rights of action prescribed by its previous laws as an independent state.’ 
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issue on the merits at least twice. 

In Texas v. White, the State sued to recover certain bonds, issued by 

the United States pursuant to the boundary settlement in the Compromise 
of 1850, that were sold by the Texas Military Board during the Civil 
War.** The initial question in the case, the Court said, was whether it 
had jurisdiction.~* Texas was then under a provisional reconstructionist 
government appointed by the President of the United States,*’ and if 
Texas was not ‘‘one of the United States,’’ the Court had no jurisdic- 
tion.~* The Court concluded that Texas was a State in the Union.” 
The Republic of Texas had been admitted into the Union, as a State, on the 
29th of December, 1845. ‘‘By this act the new State, and the people 
of the new State, were invested with all the rights, and became subject to 
all the responsibilities and duties of the original States under the Constitu- 
tion.’’™! 
When Texas joined the Union, it entered into ‘‘an indissoluble 
relation.’’“* The act that had incorporated Texas as a new member of the 
political body ‘‘was final. The union between Texas and the other States 
was as complete, as perpetual, and as indissoluble as the union between the 
original States. There was no place for reconsideration, or revocation, 
except through revolution, or through consent of the States.’ 





Id. at 25. Later, the Court matter of factly recited the annexation events in Spain v. Hamilton's 
Administrator, a case involving priority claims to bonds issued by the Republic of Texas. 68 U.S. (1 
Wall.) 604, 612 (1863). 

In Boyd v. Nebraska, the Court observed that ‘‘[b]y the annexation of Texas, under a joint 
resolution of congress of March 1, 1845, and its admission into the Union on an equal footing with the 
original states, December 29, 1845, all the citizens of the former. republic became, without any express 
declaration, citizens of the United States.’’ 143 U.S. 135, 169 (1892). Conversely, “‘[t]he United 
States admitted Texas as one of the states of the Union with its population as it stood. Those who were 
citizens of the state became citizens of the United States, while aliens were relegated for naturalization 
to the laws of the United States on that subject.’’ Contzen v. United States, 179 U.S. 191, 195 (1900). 

The Court made repeated references to the annexation in the course of divesting the State of Texas 
of Greer County in United States v. Texas, 162-U.S. 1, 33, 36, 39, 42, 52, 58, 90, 91 (1896). 

235. 74U.S. (7 Wall.) 700, 717-18 (1868). For a discussion of the 1850 boundary settlement, 
See supra note 169. 

236. See id. at 719. 

237. See id. at 729-30. 

238. Seeid.at719. This case arose under the Court’s original jurisdiction, which extends only 
to states. Id. 

239. See id. at 726, 732. 

240. See id. at 722. 

241. Td. 

242. See id. at 726. 

243. Id. Professor Miller cynically dismisses the Supreme Court’s conclusion by stating, ““The 
United States Supreme Court cannot claim innocence where, for legal purposes, the rewriting of 
American history is concerned. Is any decision respecting the origins of the American Commonwealth 
more notoriously expedient and historically illogical than Texas v. White?’? ARTHUR SELWYN MILLER, 
THE SUPREME COURT MYTH AND REALITY 65 (1978). 
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Professor Schwartz, however, states that ‘‘[a]s a purely legal decision, under the Constitution as 
it is written, Texas v. White is sound.’” BERNARD SCHWARTZ, A HISTORY OF THE SUPREME COURT 
134 (1993). The very language of the Constitution—‘‘to form a perfect Union’’—compared to the 
language of the Articles of Confederation, which declared that the Union was perpetual, ‘‘refutes the 
notion that the states have a sovereign right to secede at will.’’ Jd. at 134-35. The Constitution ‘‘is a 
bond of national unity, not a mere league which may be dissolved at the pleasure of any party.’” Jd. 

Nevertheless, the R.O.T. argues alternatively that when Texas seceded from the Union in 1861, it 
was merely exercising its right, reserved in the 1845 constitution, ‘‘to alter, reform, or abolish [its] form 
of government in any such manner as [it] may think expedient.’? TEX. CONST. of 1845 art. I, § 1, 
reprinted in TEX. CONST. app. 544, 544 (Vernon 1955); see Richard Lance McLaren, Republic of Texas, 
The Right of Texas to Independence as a Nation, (visited Feb. 7, 1997) <http://www.overland.net/ 
wembthert/em010i1.htm>. This right, however is limited by the United States Constitution, which 
guarantees every state a republican form of government. See Bonner v. Belsterling, 104 Tex. 432, 138 
S.W. 571, 574 (1911). Thus, White forecloses the R.O.T.’s altemative argument, that after the Civil 
War the Republic of Texas became a ‘‘captured nation of war under reconstruction and war powers.”’ 
Diplomatic Notice of Perfection, supra note 123; see also Letter to Interpol, supra note 130 (‘‘It has 
been absolutely proven that Texas was never lawfully annexed into the United States as a state. Rather, 
this land was held as a captive nation since the Civil War.’’); Archie H. Lowe, Republic of Texas, 
Implementation of the Clean Slate Process in Coalition Under the Law of Nations (Dec. 24, 1996) 
< http://www. flash.net/ ~ robertk/cins1224.htm > (‘‘The People of and for the Republic of Texas, a 
sovereign nation held unlawfilly [sicj as a captive nation of war after the Treaty of Annexation of March 
1, 1845, was dissolved on February 2, 1861... .’’); Republic of Texas, What is the Republic of Texas 
all About? (n.d.) (visited Apr. 13, 1997) <http://colossus.net/wepinsto/rot/about.html > (‘‘In 1861 the 
people of Texas, by popular vote, exercised their right under the [March 1, 1845} resolution to withdraw 
from the agreement . . . as a separate and independent nation, [they] formed an alliance with the 
southern states of the United States during the Civil War. They did not become a confederate state. 
They merely allied with them.’’). 

In point of fact, the 1861 Texas Ordinance of Secession did not challenge the constitutional validity 
of Texas annexation; rather, it merely purported to ‘‘repeal(} and annui(]’’ Texas acceptance of the 
United States annexation offer. Ordinances and Resolutions of the Convention of Jan. 28, 1861-Feb. 
24, 1861, Ordinance No. 1 § 1 (adopted Feb. 1, 1861), reprinted in 4 H.P.N. GAMMEL, LAWS OF 
TEXAS 1519, 1520 (1898). The secessionist convention immediately applied for admission into the 
Confederacy and substituted the words ‘‘Confederate States’? wherever the words ‘‘United States 
occurred in the state constitution. White, 74 U.S. (7 Wall.) at 723. Officers of the State were required 
to take an oath of allegiance to the Confederate States, and ‘‘[t]he governor [Sam Houston] and secretary 
of state [E.W. Cave], refusing to comply, were summarily ejected from office.’’ Jd. at 723-24. 

During the Civil War, the Supreme Court of Texas addressed the issue of Texas sovereignty. In 
Ex parte Coupland, a Confederate draftee challenged the constitutionality of the Confederate Conscript 
Law as a derogation of the reserved rights of the states. 26 Tex. 387, 391-92 (1862). The court, 


writing on a clean slate, observed that this is the first occasion, in this country, that an army has been 
“‘raised by conscription... .’’ Jd. at 405. Sustaining the law, the court noted that while both the 


government of Texas and the government of the Confederacy possessed some sovereign powers, 
“‘neither of them are themselves sovereign, but each of them represents the sovereign, and both have 
within their mutual spheres of action just such powers and functions as have been conferred upon them 
by the constitution creating them.’’ /d. at 402-03. Because the sovereign had given the Confederacy 
“the sole power to determine upon the questions of war and peace,’’ it preempted Texas sovereignty 
and clothed the Confederacy ‘‘with the power to do this by authorizing it to raise and support armies 
. . . to the extent that in its judgment it should deem necessary.’’ Id. at 403. 

After Reconstruction, the citizens of Texas ratified state constitutions in 1869 and 1876 that pledged 
allegiance to the United States. Article I, Section 1 of the 1869 reconstruction constitution provided that 
“*{t]he Constitution of the United States, and the laws and treaties made, and to be made, in pursuance 
thereof, are acknowledged to be the supreme law; that this Constitution is framed in harmony with and 
in subordination thereto... .’” TEX. CONST. of 1869, art. I, § 1, reprinted in TEX. CONST. app. 591, 
591 (Vernon 1993); see also TEX. CONST. of 1871, art. I, § 1, reprinted in 7 H.P.N. GAMMEL, LAWS 
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If the Supreme Court did not directly address the constitutionality of 
the 1845 annexation in Texas v. White,“ it acknowledged the issue in 
Mississippi v. Johnson.“ In that case the State of Mississippi sought to 
enjoin the President from enforcing the Reconstruction Acts.“ Missis- 
sippi had admitted in argument that no precedent existed for enjoining the 
executive, and the Court commented that ‘‘[h]ad it been supposed at the bar 
that this court would, in any case, interpose, by injunction, to prevent the 
execution of an unconstitutional act of Congress, it can hardly be doubted 
that applications with that object would have been heretofore addressed to 
it.’’*” The annexation of Texas was the example the Court chose to 
make its point that even though ‘‘[t]he constitutionality of the act for the 
annexation of Texas was vehemently denied,’’ no one had sought to enjoin 
the President from executing the act.* 

Chief Justice Chase wrote the opinions, both in Johnson and 
White.“° He was aware, as he acknowledged in Johnson, that the 
constitutionality of the Texas annexation had been challenged in Con- 
gress.~° He necessarily found the challenges to be without merit when 
he later wrote in Texas v. White that when Texas became a State ‘‘she 
entered into an indissoluble relation.’’**! Read together, these cases 
implicitly reject the argument that acquisition of territory by congressional 
resolution is unconstitutional. 

Thirty-five years later, the Court elevated annexation by act of 
Congress to the same level of constitutional acceptance as acquisition by 
conquest or by treaty. In De Lima v. Bidwell, the Court stated that 
‘territory thus acquired [by conquest or treaty] is acquired as absolutely as 


OF TEXAS 393, 395 (1898). The present state constitution, adopted in 1876 after the end of 
reconstruction, provides: that ‘‘Texas is a free and independent State, subject only to the Constitution 
of the United States... .’” TEX. CONST. art. I, § 1. 

244. This is the crux of the R.O.T.’s argument. ‘‘Some continue to use the obsolete legal case 
of Texas vs. [sic] White, which never cited or provided for any basis under the U.S. Constitution for 
a foreign nation being annexed in the union of States, contrary to both the law of nations and the current 
U.S. foreign relations law as well as current proclamations of the united [sic] States in the United 
Nations, involving the former states of the USSR.’’ Wes Burnett, Is There Anyone Willing to Debate 
Republic’s Claims?, REPUBLIC OF TEXAS MAGAZINE, June 1996, at 9. 

245. 71 U.S. (4 Wall.) 475, 500 (1866). 

246. See id. at 496. 

247. Id. at 500. 

248. Td. 

249. See White, 74 U.S. (7 Wall.) at 717; Johnson, 71 U.S. (4 Wall.) at 497. Justice Chase 
was an abolitionist, probably in sympathy with the opponents of Texas annexation. See Frederick J. 
Blue, From Right to Left: The Political Conversion of Salmon P. Chase, 21 N. Ky. L. REv. 1, 14 
(1993) (noting that a friend of Chase’s urged him to join with the abolitionists in energizing the 
opponents of Texas annexation). See generally HAROLD M. HYMAH, THE RECONSTRUCTION JUSTICE 
OF SALMON P. CHASE (1997). 7 

250. Johnson, 71 U.S. (4 Wall.) at 500 (‘‘The constitutionality of the act for the annexation of 
Texas was vehemently denied.’’). 

251. White, 74 U.S. (7 Wall.) at 726. 
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if the annexation were made, as in the case of Texas and Hawaii, by an act 
of Congress.’’*? 

When, in the course of construing the Submerged Lands Act,” the 
Court had occasion to review the history of Texas annexation and 
summarize the debate about the constitutionality of annexation by act of 
Congress,™ the constitutionality of the annexation resolution itself was 
beyond question.**> The Court was content to conclude that the resolution 
finally passed was a compromise that admitted Texas by resolution, but 
gave the President, in his discretionary authorization to negotiate with Texas 
for its admission to the Union.*® The President chose to allow annex- 
ation by joint resolution. 


3. Can the R.O.T. Challenge the Constitutionality of the Joint 
Resolution? 


The proper question is not whether Texas annexation was constitutional 
from the United States side of the transaction, because the Supreme Court 
has implicitly held the annexation to be constitutional, but whether the 
R.O.T. can question the acts of a government it considers foreign. The 
tule is well settled, as a matter of international comity, that courts of one 
independent government will not sit in judgment on the validity of the acts 
of another independent government done within its own territory.”’ 





252. 182 U.S. 1, 196(1901). Hawaii was annexed in 1898, not as a state, but only as part of 
the territory of the United States. See Joint Resolution of July 7, 1898, H.R.J. Res. 55, 55th Cong., 
2d Sess., 30 Stat. 750 (1898). The rule in Bidwell, that territory may be acquired by annexation, as 
well as by treaty or conquest, is a complete reversal of Chief Justice Marshall’s proposition in American 
Ins. Co. v. 356 Bales of Cotton, that the government possesses the powers of acquiring territory, either 
by conquest or by treaty, but not by annexation. 26 U.S. (1 pet.) 511, 542 (1828). 

It is a telling commentary on the R.O.T.’s makeshift legal effort to establish its sovereignty, that 
while it has attempted to raise the annexation question in the United States Department of State, in the 
Supreme Court of Texas, and in the International Court of Justice, it has never attempted to challenge 
Texas annexation in the United States Supreme Court. 

253. Submerged Lands Act of 1953, ch. 65, 67 Stat. 29 (1953). 

254. See United States v. Louisiana, 363 U.S. i, 43 n.83 (1960). As the Court summarized it, 
the opponents’ objection was that because the consent of a foreign nation was required, Texas must be 
admitted as a territory under the treaty-making power. See id. Proponents relied on the express 
constitutional power of Congress to admit new States on prescribed terms, and argued that the power 
extended to the admission of foreign states as well as territory already belonging to the United States. 
See id. 

255. See id. at 37-38. 

256. See id. at 43 n.83. 

257. See United States v. Belmont, 301 U.S. 324, 328 (1937); Ricaud v. American Metal Co., 
246 U.S. 304, 309 (1918); Oetjen v. Central Leather Co., 246 U.S. 297, 303 (1918); Underhill v. 
Hemandez, 168 U.S. 250, 252 (1897); and Compania Minera Ygnacio Rodriguez Ramos, S.A. v. 
Bartlesville Zinc Co., 115 Tex. 21, 29-30, 275 S.W. 388, 389 (1925); Luther v. James Sagor & Co., 
3 K.B. 532, 545-46, 548, 554 (1921). In Ricaud, the Supreme Court said: 

The principle that the conduct of one independent government cannot be successfully 

questioned in the courts of another is as applicable to a case involving the title to property 
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In Stockton v. Montgomery, the Supreme Court of the Republic of 
Texas observed that ‘‘[t]he judiciary is not that department of the govern- 
ment to which the assertion of its interests, as against foreign powers, is 
confided.’’** In a dispute between nations, no foreign court can declare 
the acts of another nation unconstitutional and therefore, the United States 
Supreme Court has the final word concerning a claim that Texas annexation 
was illegal.%° Conversely, Stockton suggests that if someone in the 
Republic of Texas had challenged the constitutionality of the United States 
annexation resolution in 1845, the Supreme Court of the Republic would 
not have entertained it.“ No such challenge was raised, however, and 
the people of the Republic of Texas accepted the conditions for annexation 
offered in the resolution of March 1, 1845.% It follows that its putative 
successor cannot do today what a citizen of the Republic of Texas could not 
do in 1845. 


V. THE ‘‘LAW OF NATIONS’’ DEFEATS THE R.O.T.’S CLAIMS 


The R.O.T. also argues that its rights to independence arise under the 
‘law of nations.’’“? Two principles of international law, which address 
the exercise of sovereignty by one State over the territory of another over 
long periods of time, would dispose of the R.O.T.’s claim if it had standing 
to raise the claim in the international community. 


brought within the custody of a court, such as we have here, as it was held to be to the cases 

cited, in which claims for damages were based upon acts done in a foreign country, for it 

rests at last upon the highest considerations of international comity and expediency. To 

permit the validity of the acts of one sovereign state to be re-examined and perhaps 

condemned by the courts of another would very certainly imperil the amicable relations 
between governments and vex the peace of nations. 
Ricaud, 246 U.S. at 303-04 (internal quotation marks omitted). 

258. Stockton v. Montgomery, Dallam 473, 484 (Tex. 1842). The Stockton court said that in 
a dispute between nations, ‘‘{t]here being no common tribunal to decide between them, each determines 
for itself its own rights, and if they cannot adjust their differences peaceably, the right remains with the 
strongest. The judiciary is not that department of the government to which the assertion of its interests, 
as against foreign powers, is confided; and its duty commonly is to decide upon individual rights, 
according to those principles which the political departments of the nation have established.’’ Jd. 
(quoting Foster v. Neilson, 27 U.S.(2 Pet.) 253, 307 (1829), overruled by United States v. Percheman, 
32 U.S. 51 (1833)). 

259. Cf. DeLima v. Bidwell, 182 U.S. 1, 196 (1900) (‘‘[T]erritory . . . [as by conquest or 
treaty] is acquired as absolutely as if annexation were made, as in the case of Texas and Hawaii, by an 
act of Congress... .’’). 

260. See Stockton, Dallam at 484 (‘‘[I]t is not for the courts to settle boundaries between 
independent nations, nor to make treaties .. . ."’). 

261. Joint Resolution of June 23, 1845, 9th Cong. Extra Sess., 1845 Republic of Texas Laws 
1-3, reprinted in 2 H.P.N. GAMMEL, LAWS OF TEXAS 1225-27 (1898); see GAMBRELL, supra note 3, 
at 412. In the Republic of Texas, the vote for annexation, if understated, was conclusive. There was 
no vocal opposition, and only 20 of the 36 counties bothered to report results. See GAMBRELL, supra 
note 3, at 412. 

262. See sources cited supra note 129. 
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A. The International Law Principle of Acquisitive Prescription 


The first international law principle, title by acquisitive prescription, 
arises from the ‘‘peaceable exercise of de facto sovereignty for a very long 
period over territory subject to the sovereignty of another.’ Arguably, 
‘‘{t]he essence of prescription is the removal of defects in a putative title 
arising from usurpation of another’s sovereignty by the consent and 
acquiescence of the former sovereign.’’* Considerations of stability and 
“‘the necessity for maintaining, so far as possible and equitable, the 
established order of things, and of discouraging endless litigation,’’ have 
caused international tribunals to recognize acquisitive prescription as a 
principle of international law. 

Although Starke argued that ‘‘a number of jurists (including Rivier and 
de Martens) have denied that acquisitive prescription is recognized by 
international law,’’ these arguments have been dismissed as ‘‘eminent 
opinions of the nineteenth century,’’ noting that ‘‘[aJs a ‘mode of acquisi- 
tion’ of territory prescription is accepted by many jurists.’’’ Indeed, 





263. STARKE, supra note 189, at 182-83. 

264. BROWNLIE, supra note 134, at 154. ‘‘The standard apology for the principle,’’ Brownlie 
adds, ‘‘rests on considerations of good faith, the presumed voluntary abandonment of rights by the party 
losing title, and the need to preserve international order and stability.”’ Jd. 

265. H.LAUTERPACHT, THE FUNCTION OF LAW IN THE INTERNATIONAL COMMUNITY 123 (The 
Clarendon Press 1966) (1933). 

266. STARKE, supra note 189, at 182. 

267. BROWNLIE, supra note 134, at 154. But see HENRY WHEATON, ELEMENTS OF 
INTERNATIONAL LAW 200 (James Brown Scott ed., Oceana Publications 1936 (1866)): 

The writers on natural law have questioned how far that peculiar species of presumption, 

arising from the lapse of time, which is called prescription, is justly applicable, as between 

nation and nation; but the constant and approved practice of nations shows that, by whatever 
name it be called, the uninterrupted possession of territory, or other property, for a certain 
length of time, by one State, excludes the claim of every other; in the same manner as, by 

the law of nature and the municipal code of every civilized nation, a similar possession by 

an individual excludes the claim of every other person to the article of property in question. 

This rule is founded upon the supposition, confirmed by constant experience, that every 

person will naturally seek to enjoy that which belongs to him; and the inference fairly to be 

drawn from his silence and neglect, of the original defect of his title, or his intention to 
relinquish it. 
Id. Wheaton, in turn, notes that Phillimore considers that Kliiber and Marten deny prescription any 
place in international law, ‘‘and [Phillimore] cites against them Grotius, Heineccius, Wolff, Mably, 
Vattel, Bynkershoek, Rutherforth, Wheaton, and Burke.’’ Jd. at 200-01 n.101. 

The United States Supreme Court has applied the principle of prescription to boundary disputes 
between States of the Union. See Maryland v. West Virginia, 217 U.S. 1, 42-44 (1909); Louisiana v. 
Mississippi, 202 U.S. 1, 53-54 (1905); Indiana v. Kentucky, 136 U.S. 479, 510-12 (1890); 
Massachusetts v. Rhode Island, 45 U.S. (4 How.) 591, 638-39 (1846); see also United States v. Stone, 
69 U.S. (2 Wall.) 525, 537 (1864) (stating that acquiescence in the borders between Indian land and an 
army post was conclusive as to the establishment of such borders, and that subsequent land surveys, 
though properly conducted, could not alter the established borders); Mitchell v. United States, 34 U.S. 
(9 Pet.) 711, 760 (1838) (‘‘[W]hatever may commence by grant is good by prescription.’’). Prior to 
New Mexico’s admission as a State in 1911, her voters sought to reclaim a strip of land lost to Texas 
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‘‘{t]here is no doubt that, in international practice, a State is considered to 
be the lawful owner even of those parts of its territory of which originally 
it took possession wrongfully and unlawfully,’’ provided that possession is 
undisturbed for a sufficient length of time ‘‘to create the general conviction 
that the present condition of things is in conformity with international 
order. ’’26 

The R.O.T. argues that under the law of nations, ‘‘[n]o matter how 
long an unconstitutional action or statute has been enforced and imposed, 
it is forever unconstitutional and lawfully null and void.’’* To the 
contrary, bona fide possession is not a prerequisite for acquisitive 
prescription; international law recognizes prescription both in cases where 
the state is in bona fide possession and in cases where it is not.?” 
Moreover, ‘‘[t]he basis of prescription in International-Law is nothing else 
than general recognition of a fact, however unlawful in its origin, on the 
part of States.’’?” Thus, if Texas annexation violated the United States 
Constitution, the indisputable fact is that Texas acquiesced in statehood for 
well over a century, and any illegality is irrelevant under international law. 

Acquiescence by the former sovereign, of course, is an essential 
element of acquisitive prescription.?” For instance, a United States claim 
to a tract on the Rio Grande on the basis of prescription was defeated by 
Mexican diplomatic protests that the United States possession had not been 


because of an error in the 1859 Clark survey, by adopting a statehood constitution establishing the 
easter boundary along the true 103rd meridian. Congress declared that the 1891 ratification of the 
1859 Clark survey was ‘‘a conclusive location and settlement’’ of the boundary lines. See Joint 
Resolution Reaffirming the boundary line between Texas and the Territory of New Mexico, S.J. Res. 
124, Gist Cong., 36 Stat. 1454 (1911). New Mexico was therefore required to accept the Clark survey 
line before the Territory would finally be admitted to the Union. See id.; Joint Resolution to admit the 
Territories of New Mexico and Arizona as States, S.J. Res. 57, 62d Cong., 37 Stat. 39 (1911). See 
generally, Ralph H. Brock, A Lawyer’s Look at the Boundaries of Texas—The Western Boundaries, 51 
TEX. B.J. 136 (1988), (describing the erroneous survey and New Mexico’s efforts to correct the 
boundary). 

268. 1 OPPENHEIM, supra note 133, at 706; cf. WHEATON, supra note 267, at 200-01 n.101: 

The last writer [Burke] (Works, ix. 449, letter to R. Burke, Esq.) calls prescription ‘‘the 

soundest, the most general, the most recognized title between man and man, that is known 

in municipal or public jurisprudence; a title in which not arbitrary institutions, but the eternal 

order of things, gives judgment; a title which is not the creature, but the master, of positive 

law:’’ and says that ‘‘all nations have always had a prescription and limitation against each 

other.”’ 
Id. : 
269. Richard L. McLaren, Republic of Texas, U.S. Federal Judge Ruling Violates International 
War Crimes Act, (Apr. 30, 1996) <http://web.Republic-of-Texas. by .net/rtx/pn0430.htm > . 

270. See 1 OPPENHEIM, supra note 133, at 706 n.6. 

271. 1 L. OPPENHEIM, INTERNATIONAL LAW: A TREATISE 576 (H. Lauterpacht, ed., 8th ed. 
1955) (emphasis added). 

272. BROWNLIE, supra note 134, at 156. Brownlie counts four conditions for acquisitive 
prescription: (1) Possession must be exercised 4 titre de souverain, (2) possession must be peaceful and 
uninterrupted, (3) the possession must be public, and (4) possession must persist. Jd. at 156-58. 
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peaceable and without challenge.”” The Republic of Texas not only 
acquiesced in its own annexation, but J. Pinckney Henderson originally 
proposed the idea (through Memucan Hunt) as early as 1836.7 When 
the offer of annexation finally came, the Congress of the Republic adopted 
a reciprocal resolution of acceptance,?” and the people of the Republic 
voted for annexation.”” 

Lastly, peaceable possession must exist for a long period of time to 
gain title by acquisitive prescription. There is no fixed amount of time 
necessary to establish title; each case must be determined on its own 
facts.7” Some writers suggest a period of fifty years,” but most mod- 
ern writers agree that the length of time required is a matter of fact 
depending on the particular case.?” 

Regardless of any alleged illegality in the 1845 annexation process, the 
United States has, with Texas acquiescence, maintained peaceful and 
uninterrupted possession of Texas arguably since December 29, 1845, and 
certainly since the end of Reconstruction.” Generations of Texans have 
lived their entire lives as United States citizens. Such ‘‘long-continued firm 


273. See Chamizal Case (U.S. v. Mex.), 5 AM. J. INT’L LAW 785, 806-07 (1911); BROWNLIE, 
supra note 134, at 157; see also 1 OPPENHEIM, supra note 133, at 707-08 (‘‘Yet prescription, in 
international legal practice, is not a principle of law that normally stands by itself; it is inevitably closely 
connected with the notions of acquiescence, estoppel, and of the effects of protest or lack of protest; 
which means also that its application depends very much upon the assessment of the facts of a particular 
situation.’’). This edition of Oppenheim cites ‘‘three recent instances of the recognition of 
prescription’: Chamizal, 5 AM. J. INT’L LAW 785 (1911); Grisbadarna Case (Swed. v. Nor.), Hague 
Ct. Rep. (Scott) 121 (Perm. Ct. Arb. 1909); and Island of Palmas Case (U.S. v. Neth.) 22 AM. J. INT’L 
LAW 867 (1928). See 1 OPPENHEIM, supra note 133, at 707 n.5. Starke contends ‘‘[t]here is no 
decision of any international tribunal which conclusively supports any doctrine of acquisitive 
prescription, although it has been claimed that the Island of Palmas Case represents such a precedent,”’ 
noting that Arbitrator Huber ‘‘did not expressly base his award on any doctrine of acquisitive 
prescription.’ STARKE, supra note 188, at 182 n.3. Brownlie concurs, noting that Huber ‘‘avoided 
the terminology, apart from a passing reference to ‘so-called prescription’, by which he meant merely 
‘continuous and peaceful display of State sovereignty’.’’ BROWNLIE, supra note 134, at 155. 

274. See supra note 15 and accompanying text. 

275. See supra note 261 and accompanying text. 

276. See id.: see also supra note 60 and accompanying text. 

277. See BROWNLIE, supra note 134, at 158 n.6; 1 OPPENHEIM, supra note 133, at 706-07. 

278. BROWNLIE, supra note 134, at 158 n.6. 

279. See id. at 158. ‘‘It cannot be seriously doubted, that long-continued firm possession, 
especially if practically undisputed by force, is sufficient to create sovereign title, and to give to all 
attempts to subvert it the character of mere rebellion, if by subjects, or of attempted conquest, if by 
other nations.’’ WHEATON, supra note 267, at 200-01 n.101. Likewise: 

a certain number of years cannot, once for all, be fixed as creating title by prescription. 

There are indeed immeasurable and imponderable circumstances and influences at work 

besides the mere lapse of time to create the conviction that in the interest of stability and 

order the present possessor should be considered the rightful owner of a territory. These 
circumstances and influences, which are of a political and historical character, differ so much 

in the different cases that the length of time necessary for prescription must likewise differ. 

1 OPPENHEIM, supra note 133, at 707. 
280. See supra notes 65, 235-51 and accompanying text. 
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possession . . . is sufficient to create sovereign title, and to give to all 
attempts to subvert it the character of mere rebellion... .’’”! 


B. The International Law Principle of Estoppel 


An even more compelling argument against the claim that Texas was 
illegally annexed is the international law principle of estoppel. Estoppel 
differs from acquiescence and express admission ‘‘in that, if it exists, it 
suffices to settle the issue because of its unambiguous characterization of the 
situation.’’ The application of the private law principle of estoppel in 
international law can be traced to as early as 1899, in the British Guiana 
Boundary Arbitration between Great Britain and Venezuela.’ Questions 
of estoppel were also presented in the 1902 Pious Fund case between the 
United States and Mexico,™ in the Alaskan Boundary Arbitration between 
the United States and Canada,” and in the 1912 Russian Indemnity case 
between Russia and Turkey.” 

Judge Ajibola discussed the principle of estoppel in the Case Concern- 
ing the Territorial Dispute (Libyan Arab Jamahiriya v. Chad).”’ Estop- 
pel in international law, he said: 


is a developing principle that [ ] may be difficult to classify at this 
moment, either as forming part of customary international law or as 
belonging to the general principles of international law. It has its historic 
root, perhaps not only in the common law but also in civil law systems, 
which also include among their concepts ‘‘preclusion’’ or ‘‘foreclu- 
sion.’’78 


281. WHEATON, supra note 267, at 200-01 n.101. 

282. BROWNLIE, supra note 134, at 161. 

283. 2 HERSCH LAUTERPACHT, INTERNATIONAL LAW: THE LAW OF PEACE, PART I 210 (E. 
Lauterpacht ed., 1975). 

284. Td. 

285. Id. at 124~25. 

286. Id. at 211. 

287. 1996 1.C.J. 6 9 (Feb. 1, 1996). 

288. Id. at 77 (separate opinion of Ajibola, J.). Judge Ajibola cited McNair’s expression of the 
principle: 

It is reasonable to expect that any legal system should possess a rule designed to prevent 

a person who makes or concurs in a statement upon which another person in privity with him 

relies to the extent of changing his position, from later asserting a different state of affairs. 

Allegans contraria non est audiendus, or in the vernacular: ‘‘You cannot blow hot and 

cold.”’ 
Id. at 78 (quoting ARNOLD DUNCAN MCNAIR, THE LAW OF TREATIES 485 (1961)). McNair added that 
“International law is in course of developing such a rule and is receiving assistance from national 
systems of law.’” MCNAIR, supra, at 485. 

Judge Ajibola noted that Elias similarly expressed that ‘‘{e}qually, a State must be precluded from 
subsequently invoking any ground of which he had become aware but in which it has acquiesced. This 
would amount to what in certain legal systems is called estoppel by conduct.’’ Case Concerning the 
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Vice-President Alfaro, writing separately in the Temple of Preah Vihear 
case,”"° was emphatic when he said that the principle of estoppel: 


constitutes a presumption juris et de jure in virtue of which a State is held 
to have abandoned its right if it ever had it, or else that such a State 
never felt that it had a clear legal title on which it could base opposition 
to the right asserted or claimed by another State. In short, the legal 
effects of the principle are so fundamental that they decide by themselves 
alone the matter in dispute and its infraction cannot be looked upon as a 
mere incident of the proceedings.” 


Estoppel can arise in at least two separate ways. Express recognition 
in an agreement ‘‘of the existence of title in the other party to a dispute (as 
opposed to recognition by third states) creates an effect equivalent to that 
of estoppel.’’' Estoppel may also arise out of a State’s conduct or 





Territorial Dispute 1994 1.C.J. at 78 n.2, (quoting T.O. ELIAS, THE MODERN LAW OF TREATIES 141 
(1974)); see also 1 O’CONNELL, supra note 145, at 13 (‘‘The concept of estoppe! has come to play a 
prominent role in modern international law,’’ and noting that estoppel ‘‘has its obvious antecedent in 
the common law, but it is also derived from a general principle of civil law, enshrined in the maxim 
non concedit venire contra factum proprium.’’); BROWNLIE, supra note 134, at 161 (‘‘The principle of 
estoppel undoubtedly has a place in international law... ., and it has played a significant role in 
territorial disputes which have come before international tribunals.’’). 

289. Case Concerning the Temple of Preah Vihear (Cambodia v. Thail.), 1962 I.C.J. 6 (June 
15). 

290. Id. at 41-42 (separate opinion of Vice-President Alfaro). 

Vice-President Alfaro stated: 

A secondary basis of the principle is the necessity for security in contractual relationships. 

A State bound by a certain treaty to another State must rest in the security that a harmonious 

and undisturbed exercise of the rights of each party and a faithful discharge of reciprocal 

obligations denote a mutually satisfactory state of things which is permanent in character and 

is bound to last as long as the treaty is in force. A State cannot enjoy such a situation and 

at the same time live in fear that some day the other State may change its mind or its conduct 

and jeopardize or deny rights that for a long time it has never challenged. A continuous and 
uncontroverted fulfillment of a treaty is tantamount to a pledge, a security renewed day by 

day that the treaty is valid and effective as signed, intended and understood by the parties. 

Such a security must [ ] be upheld as an indispensable element of fruitful harmony in ali 

treaty relationships . . . . But even in the case of ordinary, non-contractual relations between 

States the rule of consistency must be observed and a State cannot challenge or injure the 

tights of another in a manner which is contrary to its previous acts, conduct or opinions 

during the maintenance of its international relationships. 
Id. at 42. 

291. BROWNLIE, supra note 134, at 162. Brownlie cites, as an example, a boundary dispute 
case between Norway and Denmark where the court said that when Norway accepted bilateral and 
multilateral agreements containing provisions that recognized that Greenland was part of Denmark, she 
‘‘reaffirmed that she recognized the whole of Greenland as Danish; and thereby she has debarred herself 
from contesting Danish sovereignty over the whole of Greenland, and, in consequence, from proceeding 
to occupy any part of it.’ Judgment (Nor. v. Den.), 1933 P.C.I.J. (ser. A/B) No. 53, at 68-69. 

O'Connell notes that the International Court of Justice has utilized the principle of estoppel in 
several cases, citing: Case Conceming the Arbitral Award Made by the King of Spain (Hond. v. 
Nicar.), 1960 1.C.J. 192, 209 & 213 (1906); Case Concerning the Temple of Preah Vihear (Cambodia 
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failure to object. -In the 1962 case between Cambodia and Thailand, 
surveyors produced 11 maps that were sent to the Thai Government, which 
never objected to them.” Subsequently, the Thai Government realized 
that the valuable and important Preah Vihear promontory together with the 
Temple of Preah Vihear were on the Cambodian side of the frontier.” 
The International Court held that Thailand’s failure to object to the map 
compelled it to recognize the boundary as established.“ The Court 
concluded: 


Even if there were any doubt as to Siam’s acceptance of the map in 1908, 
and hence of the frontier indicated thereon, the Court would consider, in 
the light of the subsequent course of events, that Thailand is now 
precluded by her conduct from asserting that she did not accept it. She 
has, for fifty years, enjoyed such benefits as the Treaty of 1904 conferred 
on her, if only the benefit of a stable frontier.”® 





v. Thail.), 1962 1.C.J. 6, 23, 31, 32, 39-51 (1962); and Argentina—Chile Boundary Award, (Arg. v. 
Chile) 61 AM. J. INT’L L. 1071 (1967). In the latter case, ‘‘estoppel was said to be a principle of 
substantive law and not just a technical rule of evidence according to which a State is bound by its 
previous acts or attitude when they are in contradiction with its claims in litigation. It is not to be 
understood in the same sense as it is in municipal law: A.J., Vol. 61 (1967), p. 1071.’ O’CONNELL, 
supra note 146, at 13 n.26. 

292. See Case Concerning the Temple of Praeh Vihear, 1962 1.C.J. at 20. 

293. See id. at 21. 

294. See id. at 32. 

295. Id. Judge Ajibola, writing separately in Case Concerning the Territorial Dispute, suggests 
that the International Court ‘‘established this principle of international estoppel definitively for all time’’ 
in the Temple of Preah Vihear case: 

In fact, as will be seen presently, an acknowledgement by conduct was undoubtedly 
made in a very definite way; but even if it were otherwise, it is clear that the circumstances 
were such as called for some reaction, within a reasonable period, on the part of the Siamese 
authorities, if they wished to disagree with the map or had any serious question to raise in 
regard to it. They did not do so, either then or for many years, and thereby must be held 
to have acquiesced. Qui tacet concentire videtur si loqui debuisset ac potuisset. 

Case Concerning Territorial Dispute, 1994 1.C.J. at 80-81 (quoting from Case Concerning the Temple 

of Preah Vihear, 1962 U.C.J. at 23). 
Judge Ajibola continues, noting other awards of international tribunals that support ‘‘the principles 

of estoppel or acquiescence in the sense of silence of absence of protest.’’ Jd. at 81. For example: 
To mention a few, one may refer to the Alaskan Boundary case, where the occupation and 
possession of Alaska for over 60 years, first by Russia and then by the United States of 
America, disentitled Great Britain to its claim over the territory, since there was never any 
British objection or protest at such occupation. In the Delagoa Bay Arbitration of 1875, the 
Award was given in favour of Portugal against the Dutch and the Austrians, because of 
Portugal’s continued claims to sovereignty without any objection or protest on the part of 
Austria or the Netherlands. The same result was given in the Guatemala/Honduras Boundary 
Arbitration in favour of Guatemala. 

. . . In 1909, in the Grisbadarna Arbitration between Sweden and Norway, the 
Permanent Court of Arbitration in its award decided that Norway had acquiesced in certain 
acts of Sweden; consequently, the claim of Sweden was upheld. To complete this picture 
of international awards, mention must be made of the celebrated Award of Judge Huber in 
the Island of Palmas Arbitration, where the arbitrator adjudged that, as between the 
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Texas and the United States exchanged joint annexation resolutions, but 
even without an express agreement, the exercise of jurisdiction without 
opposition over a long period of time will cause title to acquire absolute 
validity. The explanation, as Vice-President Alfaro noted in the Temple 
of Preah Vihear case, lies in the interplay of the rules underlying the 
principles of consent and good faith.”” 

Inarguably, the R.O.T. has no standing before the International Court 
of Justice to present its contention that Texas was illegally annexed in 
1845.7% If, however, the State of Texas were to take up the R.O.T.’s 
cause and the International Court accepted the case, the State would be 
confronted at the outset, not only with its own longstanding acquiescence 
in statehood, but also with the immediate obstacle of the joint resolution 
adopted by the Congress of the Republic of Texas in 1845.” This is the 
act that ‘‘settle[s] the issue because of its unambiguous characterization of 
the situation,’ and since estoppel is a principle of substantive interna- 
tional law, and not just a technical rule of evidence,®! Texas would be 
precluded by its own conduct from asserting that it was unconstitutionally 


Netherlands and the United States of America, the latter had a better title to the disputed 

island, because of its continuous and peaceful display of State authority during a long period 

of time, which Spain and others had acquiesced in. 
. .. All these legal, judicial as well as arbitral references fortify my view, based on the 
principle of estoppel, that the silence or acquiescence of Libya from the date of signing the 

1955 Treaty to the present time, without any protest whatsoever, clearly militates against its 

claim. 
Id. at 81; see also South West Africa (Ethiopia v. South Africa; Liberia v. South Africa), 1962 1.C_J, 
319, 440 (Dec. 21) (observing that “‘If the law of estoppel has any meaning or application in 
international law the Respondent would be precluded from raising such an issue in the face of its own 
conduct during the 40 years’). 

296. See 1 GEORGE SCHWARZENBERGER, INTERNATIONAL LAW AS APPLIED BY INTERNATIONAL 
COURTS AND TRIBUNALS 306 (3d ed. 1957). 

297. See Case Concerning the Temple of Preah Vihear, 1962 1.C.J. at 41-42. 

298. See Letter from Intemational Court of Justice, supra note 176 (advising McLaren that 
inasmuch as ‘‘neither the Court nor its Members can consider applications from private individuals, or 
other entities, or provide them with legal advice, or assist them in their relations with the authorities in 
any country,’ no action would be taken on his letter). 

299. See Joint Resolution of June 23, 1845, 9th Cong. Extra Sess., 1845 Republic of Texas 
Laws 1-3, reprinted in 2 H.P.N. GAMMEL, LAWS OF TEXAS 1225-27 (1898). 

300. WHEATON, supra note 267, at 200-01 n.101. 

301. See sources cited supra note 288. 
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annexed. In sum, proof of Texas joint resolution, without more, would be 
sufficient to conclude the matter. 


VI. CONCLUSION 


Thomas Jefferson, the constitutional purist, decried the purchase of 
Louisiana by treaty, even as he recognized the overwhelming national 
interest in such an acquisition of territory.** Jefferson’s political judg- 
ment, at least, was vindicated, both in the Supreme Court and in the court 
of history, and after the United States purchased Louisiana, it acquired 
Florida,? Alaska, and much of the West by treaty. Congress 
debated the constitutionality of annexing Texas in 1845 by means of treaty, 
or by a combination of treaty and joint resolution, and finally left it to the 
President to decide whether to annex Texas by treaty or joint resolu- 
tion.* Although Anson Jones was correct that the ultimate acquisition 
of Texas by annexation was unprecedented,” itis now cited in interna- 
tional law treatises as the classic example of an independent State voluntari- 
ly allowing itself to be absorbed into another State.** 

Nevertheless, the R.O.T. has presented its contention that Texas 
annexation was unconstitutional, both to the Supreme Court of Texas and 
to the International Court of Justice. Each court declined to accept the 
question, either because it was a request for an advisory opinion in the 
Texas Supreme Court, or because the R.O.T. lacked standing as a State 
before the International Court of Justice. The United States Supreme 
Court has alluded to the Texas annexation in numerous opinions, and it held 
in Texas v. White that Texas is one of the States of the Union.*!° 

The R.O.T. is correct that in Texas v. White, Chief Justice Chase did 
not articulate the precise constitutional provision—whether it was the power 
of Congress to admit new states, or the treaty-making power of the 


302. See John Gorham Palfrey, The Growth of the Idea of Annexation and Its Breaking Upon 
Constitutional Law, 13 HARV. L. REv. 371, 379 (1900). 

303. See Treaty with Spain of 1819, supra note 23, at 254. 

304. See Treaty Concerning the Cession of the Russian Possessions in North America, Jan. 20, 
1867, U.S.-Russia 15 Stat. 539. 

305. See, e.g., the Treaty of Guadalupe Hidalgo, 9 Stat. 922 (1848); Treaty between the United 
States and the Republic of Mexico, Dec. 30, 1853, U.S.-Mexico, 10 Stat. 1031 (the Gadsden Treaty). 

306. See supra notes 11-65 and accompanying text. 

307. See JONES, supra note 1 at 26; see also text accompanying note 188. 

308. See sources cited supra note 192. 

309. Most litigants do not regard dismissal for writ of jurisdiction, much less a registrar’s refusal 
to file an action, as a winning result. The R.O.T.’s penchant for treating a dismissal order as an 
adjudication in its favor is creative, to say the least, but it is consistent with the R.O.T.’s tendency to 
deem any procedural dismissal as an affirmative admission of whatever the R.O.T. is contending. 

310. See Texas v. White, 74 U.S. (7 Wall.) 700, 726 (1869), overruled on other grounds, 
Morgan v. U.S., 113 U.S. 476, 496 (1885). 
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Executive and the Senate—upon which Congress relied to annex Texas. 
The issue of the Court’s jurisdiction—whether Texas was a state—was 
squarely before the Court.*"' Because no treaty was involved in Texas 
annexation, and because Congress acted undisputedly by joint resolution, 
it is not difficult to conclude that when Congress annexed Texas, Congress 
(and the Supreme Court in Texas v. White) relied upon Congress power to 
admit new states. Since Texas v. White, acquisition of territory by 
annexation has become as judicially accepted a means of acquiring territory 
as conquest and purchase by treaty.*!? 

To the extent that the R.O.T. places all reliance in the law of nations, 
it is hoist with its own petard.* The courts of one independent govern- 
ment will not sit in judgment of the validity of the acts of another, done 
within its own territory. Thus, the R.O.T. cannot claim to be an indepen- 
dent and foreign nation, and still challenge the United States annexation 
resolution as unconstitutional. The astute reader will note that the courts 
of the State of Texas and the courts of the United States do not afford the 
R.O.T. the same courtesy, because neither the state nor the federal 
government recognize the R.O.T. as an independent nation. 

Although the R.O.T. invokes ‘‘the law of nations’’ in virtually every 
document it issues, it seems to do so more as a talisman than out of any 
understanding of the finer points of the discipline.*"* It certainly is not 
aware of the international law principles of acquisitive prescription and 
estoppel, and their applicability to the issue of Texas annexation. These 
principles would operate (in the event that the R.O.T. were correct, and 
Texas was unconstitutionally annexed) to cure any defect in the United 
States title and to maintain stability and ‘‘the established order of 
things.’’?'* Acquisitive prescription is determined by the facts of each 
case, but it has been established with as little as 50 years peaceable 
possession.*’® A century is sufficient to establish title in virtually any case. 
Texas has acquiesced in statehood for considerably more than a century; the 

‘United States long possession is sufficient to create sovereign title. 
Therefore, the R.O.T.’s efforts to subvert that title are nothing more than 
‘‘mere rebellion.’’?!” 

More to the point, Texas is estopped by its own conduct to claim that 

the annexation was unconstitutional. Not only did Texas first propose that 


311. See William Watley Pierson, IJr{.], Texas Versus White, 18 Sw. HIST. Q. 341 (1915). 

312. Asa matter of international law, territorial acquisition by conquest has probably been 
unlawful since Article 10 of the League of Nations Covenant. See 1 OPPENHEIM, supra note 133, at 
699. 

313. See WILLIAM SHAKESPEARE, HAMLET act 3, sc. 4. 

314. See, e.g., 1 OPPENHEIM, supra note 133, at 702-03. 

315. H. LAUTERPACHT, THE FUNCTION OF LAW IN THE INTERNATIONAL 123 (2d ed. 1966). 

316. See BROWNLIE, supra note 134, at 158 n.6. 

317. See supra text accompanying note 281. 
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annexation could be achieved by a joint resolution of Congress, but Texas 
responded to the United States annexation offer with a joint resolution of 
its own consenting to annexation.*!® The R.O.T. has no more claim to 
the soil of Texas than would be the case if a group calling itself the British 
Empire advanced a claim to sovereignty over the coast of the Carolinas or 
the port of New York.*! 

The framers of the Constitution of 1845 have been described as 
probably ‘‘the ablest assembly that has ever served the state.’ The 
R.O.T.’s amateurish legal analysis of the complex annexation question is 
a caricature of the political and legal skills of Houston, Jones, Henderson, 
Hunt, Irion, Van Zandt, and others who orchestrated Texas annexation. 
More importantly, the R.O.T. ignores the will of the people of the Republic 
of Texas who voted for annexation in October, 1845,°"! and it ignores the 
will of their descendents, more than 150 years later, the majority of whom 
seem satisfied to remain citizens of the state, and of the United States. , 

The R.O.T. has seized upon the unique status of Texas as a formerly 
independent republic to transform an otherwise nondescript, anti-govern- 
ment, common-law court movement into one that occasionally captures 
statewide headlines. Even though the R.O.T. provides interesting 


318. Joint Resolution Giving the Consent of the Existing Government to the Annexation of Texas 
to the United States, 9th Cong., Extra Sess., 1, 3 (1845), reprinted in 2 H.P.N. GAMMEL, LAWS OF 
TEXAS 1225-27 (1898); see SMITH, supra note 3, at 456. 

319. See T.W. BALCH, THE ALASKAN FRONTIER 178 (1903), quoted in 2 LAUTERPACHT, supra 
note 283, at 124 n.2. 

320. RUPERT NORVAL RICHARDSON ET AL., TEXAS THE LONE STAR STATE 135 (3d ed. 1970). 
Professor Richardson continued: 

Thomas Jefferson Rusk, its president, had made substantial contributions to the Constitution 

of 1836. J. Pinckney Henderson had served in Houston’s cabinet and as minister to England 

and France, and Isaac Van Zandt had been a member of the Texas Congress and later was 

sent as minister to the United States. R.E.B. Baylor, a jurist of superior ability, had also 

served in the Congress of the United States from Alabama. N.H. Damell had been speaker 

of the Texas house of representatives; Abner S. Lipscomb had studied law in the office of 

John C. Calhoun and had been chief justice in Alabama; and Hiram G. Runnels had been 

governor of Mississippi. José Antonio Navarro, a member of the convention of 1836, was 

the only native Texan. 

Id. 

321. See SMITH, supra note 3, at 459-60. 

322. The R.O.T.’s activities finally turned violent when armed members of McLaren’s faction 
captured two of his neighbors in the Davis Mountains Resort and held them overnight as ‘‘prisoners of 
war.’’ See Douglas Holt, SWAT Team Summoned in Militia Standoff, DALLAS MORNING NEWS, April 
29, 1997, at 1A. The hostages were soon released, see id. at 6A, but McLaren and a small group of 
his followers remained in an armed standoff with state law enforcement officials for nearly a week. 
McLaren and most of his followers surrendered peacefully, see George Kuempel, Separatists End 
Standoff Peacefully, DALLAS MORNING NEWS, May 4, 1997, at 1A, but one was killed in a gun battle 
with state officers. See Pete Stover, One Fugitive Separitist Killed in Police Shootout, DALLAS 
MORNING NEWS, May 6, 1997, at 1A. 

McLaren’s arrest did not render the annexation question moot. The two remaining factions of the 
R.O.T., see supra note 9, disavowed McLaren’s violence, but each continues to insist that Texas was 
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entertainment to Texas citizenry, its claims are meritless. The United States 
offered Texas statehood in 1845, and the citizens of the Republic of Texas 
accepted the offer to bind themselves to the Union.** The established 
order of things cannot be disturbed at this late date. The Republic of Texas 
is no more. 


illegally annexed. See Thomas G. Watts, Siege Further Divides Fractured Republic, DALLAS MORNING 
NEWS, May 4, 1997, at 20A. 

323. See Ralph H. Brock, Still True Today: ‘‘The Republic of Texas is No More,’’ HOUSTON 
CHRONICLE, May 1, 1997, at 37A (noting that the R.O.T. demands a referendum on the independence 
issue, and concluding, ‘‘Texas had that referendum in 1845, and the people overwhelmingly favored 
statehood. Nothing is left to be decided.’’). 
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APPENDIX A 


L.J.B. Enterprises and Larry Stewart, Appellants 
Vv. 
Richard L. McLaren, et al., Appellees 
No. 08-93-00099-CV 
COURT OF APPEALS 
EIGHTH DISTRICT OF TEXAS 
EL PASO, TEXAS 
(Jan. 20, 1994) 


OPINION 


This is an interlocutory appeal from an order granting certification as 
a class action. In a single point of error, Appellants assert that the trial 
court abused its discretion in certifying the action as a class action under 
Rule 42(a) of the Texas Rules of Civil Procedure. We affirm the order of 
the trial court. 


I. SUMMARY OF THE EVIDENCE 


On October 1, 1979 and July 2, 1982, Appellee Richard L. McLaren 
purchased real property from Appellants in the Davis Mountains Resort, 
located in Jeff Davis County, Texas. Additionally, the other named 
Plaintiffs/Appellees own real property within the confines of the Davis 
Mountains Resort, although the sources from which they purchased their 
property varies from individual to individual. 

Appellees allege that Appellant Stewart, in the furtherance of 
developing the Davis Mountains Resort, systematically surveyed the lands 
of the resort operating pursuant to his alter ego L.J.B. Enterprises. 
Appeilees further allege that Appellants discovered material, substantive 
errors in the original development of the resort. Specifically, that 
Appellants learned that the resort had been constructed on surveys that had 
been previously canceled by the General Land Office of the State of 
Texas.! 


1. The record shows that William C. Wilson, a licensed state land surveyor, testified that the 
Davis Mountains Resort is based upon a series of defective surveys which fail to be tied to any locatable 
point on the ground. Wilson further testified that the internal platting process of the resort is defective. 
Wilson opined that it is impossible to convey marketable title within the confines of the resort. His 
testimony showed that all property owners in the resort area are so affected. Finally, Wilson stated that 
in excess of 900 persons were owners of real property in the resort and that the development included 
over 8,000 acres. 
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Appellee McLaren brought this action alleging breach of warranty of 
title and oral misrepresentations allegedly made by Appellants and relied 
upon by Appellees.” 

On February 15, 1991, forty-nine individuals sought to intervene in the 
present action, and sought certification of a class, pursuant to the then 
pending Motion For Class Certification. Additionally, Appellees filed an 
Amended Notice of Intervention in which they again sought the granting of 
their Motions for Certification of Class. 

On March 9, 1993, the trial court entered an order certifying this cause 
of action as a class action pursuant to Rule 42 of the Texas Rules of Civil 
Procedure. Appellants filed their Request for Findings of Fact and 
Conclusions of law that were ignored by the trial court. 


II. DISCUSSION 


In their sole point of error, Appellants maintain that the trial court 
abused its discretion in certifying the action as a class action under Rule 
42(a) of the Texas Rules of Civil Procedure. Specifically, Appellants assert 
that Appellees failed to show that: (1) they are typical of all property 
owners located within the Davis Mountains Resort; (2) they meet the 
commonality requirements of TEX. R. Civ. P. 42(a)(2) and 42(b)(4); and 
(3) prosecution of separate actions by or against individual members of the 
class would create a risk of inconsistent or varying adjudication. 


A. Standard of Review 


Trial courts enjoy a wide range of discretion in determining whether 
a lawsuit should be maintained as a class action. An order certifying a 
class may not be disturbed on appeal unless a trial court has clearly abused 
its discretion. Chevron U.S.A. Inc. v. Kennedy, 808 S.W.2d 159, 161 
(Tex. App.—El Paso 1991, writ dism’d w.o.j.); Amoco Prod. Co. v. 
Hardy, 628 S.W.2d 813 (Tex. App.—Corpus Christi 1981, writ dism’d); 
Dresser Indus., Inc. v. Snell, 847 S.W.2d 367, 371-72 (Tex. App.—El Paso 
1993, no writ). A trial court abuses its discretion only when its actions are 
without reference to any guiding principles, are arbitrary or unreasonable. 
Smithson v. Cessna Aircraft Co., 665 S.W.2d 439, 443 (Tex. 1984); 
Craddock v. Sunshine Bus Lines, 134 Tex. 388, 133 S.W.2d 124, 126 
(1939). That a trial judge decided an issue differently than would the 
appellate judge, does not alone demonstrate an abuse of discretion. Downer 
v. Aquamarine Operators, Inc., 701 S.W.2d 238, 242 (Tex. 1985). In 


2. The other named Plaintiffs/Appellees brought actions alleging breach of restrictive covenants 
and breaches of contractual and/or fiduciary obligations of Appellants. 


HeinOnline -- 28 Tex. Tech L. Rev. 747 1997 


748 TEXAS TECH LAW REVIEW [Vol. 28:679 


reviewing the order certifying the plaintiffs’ class, this Court is required to 
view the evidence in a light most favorable to the trial court’s action and 
indulge every presumption favorable to the trial court’s judgment. Parks 
v. U.S. Home Corp., 652 S.W.2d 479, 485 (Tex. App.—Houston [ist 
Dist.] 1983, writ dism’d); Dresser, 847 S.W.2d at 372. 

As noted in Dresser, in order to maintain this lawsuit as a class action, 
plaintiffs must first satisfy four requirements: 

(1) the class is so numerous that it is impracticable to join all 

members; 

(2) there are common questions of law of fact; 

(3) the representative parties have claims or defenses typical to the 

class; and 

(4) the representatives will fairly and adequately protect the interests 

of the class. 
Dresser, 847 S.W.2d at 372; Chevron, 808 S.W.2d at 161; TEX. R. Civ. 
P. 42(a). Once the above prerequisites have been met, the plaintiffs must 
also plead and prove that the action falls within one of the categories for 
maintenance of class action set forth in TEX. R. Civ. P. 42(b). See George 
v. United Fed. Savings and Loan Ass’n, 63 F.R.D. 631, 636 (N.D. Ga. 
1974).? 

In Dresser, as in the instant case, Appellants claimed that Appellees 
have failed to satisfy the commonality or the typicality requirements of 
TEX. R. Civ. P. 42. Justice Susan Larsen, writing for the Dresser Court 
addressed these two issues as follows: 


COMMONALITY 


The factual or legal basis for the suit must be common to all 
members of the class in a class action. Tex. R. Civ. P. 42(a). 
The commonality requirement, however, does not mean all 
questions of law and fact must be identical, but rather that an 
issue of law or fact exists that inheres in the complaints of all the 
class members. Cooper v. University of Texas at Dallas, 482 F. - 
Supp. 187, 191 (N.D. Tex. 1979). There are a number of 
common issues to be decided here, including: whether defendants 
participated in a tortious scheme to short materials in the 523 
wells; whether the defendants’ acts caused damage to the class of 
royalty and overriding royalty interest owners; whether defend- 
ants’ acts were such that punitive damages should be assessed. 


3. Tex. R. Civ. P. 42, which governs class actions in Texas, is patterned after Fed. R. Civ. P. 
23. For that reason, federal case law interpreting the federal class action rule is frequently utilized by 
Texas courts to construe Tex. R. Civ. P. 42. See Smith v. Lewis, 578 S.W.2d 169, 172 (Tex. 
App.—Houston [14th Dist.} 1979, writ ref’d n.r.e.). 
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The common questions here are sufficient to justify the certifica- 
tion of a class. 


TYPICALITY 


The claims of the class representatives must be typical of the 
claims of the class as a whole. Tex. R. Civ. P. 42(a); Gilchrist 

v. Bolger, 89 F.R.D. 402, 406 (S.D. Ga. 1981); Pellman v. 

Cinerama, Inc., 89 F.R.D. 386, 389 (S.D.N.Y. 1981). The 

United States Supreme Court has defined the typicality require- 

ment as mandating that the representative ‘‘possess the same 

interests and suffer the same injury.’’ East Texas Motor Freight 

v. Rodriguez, 431 U.S. 395, 403, 52 L. Ed. 2d 453, 462, 97 S. 

Ct. 1891, 1896 (1977). Although it is not necessary that the 

named representative suffer precisely the same injury as the other 

class members, there must be a nexus between the injury suffered 

by the representative and the injuries suffered by other members 

of the class. See Gilchrist, 89 F.R.D. at 404-05. The claims or 

defenses need not be identical or perfectly coextensive, only 

substantially similar. Chevron, 808 S.W.2d at 162. In the 

Chevron case, this Court reviewed a class certification order that 

also involved royalty interest owners with differing individual 

damage claims. Because the class claims were based upon the 

same event or the same legal theories, however, this Court ruled 

that the varying damage claims would not defeat class certifica- 

tion.* This case is similar to Chevron, and we will follow our 

reasoning in that case here. 
Dresser, 847 S.W.2d at 372. 

We find the contentions advanced by the Appellants in Dresser to be 
strikingly similar to those of Appellants in the case sub judice. In the 
instant case, Appellants complain that the class of Appellees do not share 
common questions of law and fact and are not typical of one another 
because not all members of the class acquired title directly from Appel- 
lants.° We disagree. 


4. But see Amoco Production Co. v. Hardy, 628 S.W.2d 813, 187 (Tex. App.—Corpus Christi 
1981, writ dism’d) (class of royalty interest owners decertified because each claim was under a differing 
lease, requiring individual findings as to each, thus common questions did not predominate). 

5. Appellants assert that ‘‘[t]he obvious distinction between the named Plaintiffs and the property 
owners as a whole centers around from whom each individual property owner obtained transfer of title.’’ 
Further, Appellants contend that the key facts are different for each property owner in that some 
property owners obtained title directly from defendants L.J.B. Enterprises and Larry Stewart, that the 
property owners have asserted or will assert breaches of warranty of title, and that some property 
owners spoke directly with L.J.B. Enterprises and/or Larry Stewart in the obtaining of their property 
while others did not. 
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The record before this Court shows that the alleged tortious acts of 
Appellants affect all Appellees in the same manner. All property owners 
in the Davis Mountains Resort area potentially have the same problem, 1.e., 
lack of marketable title to their respective properties due to the alleged 
fraud of the Appellants. Thus, the named plaintiffs in the case below are 
typical of the much broader potential class. The common thread that binds — 
this class of Appellees is not from whom they acquired property but the 
diminution in value of their property due to non-marketable title caused by 
Appellants’ alleged fraud in developing the subdivision. Consequently, we 
find that the trial court did not abuse its discretion in determining that the 
Appellees met both the commonality and typicality requirements of TEX. R. 
Civ. P. 42. 

Next, Appellants, relying on McBirney v. Autrey, 106 F.R.D. 240 
(N.D. Tex. 1985), claim that Appellees have failed to show that a class 
action is superior to other available methods for the fair and efficient 
adjudication of this controversy or that separate actions might create the risk 
of inconsistent or varying adjudication.° We find Appellants’ reliance on 
McBirney to be misplaced because: (1) Appellants are potentially liable to 
all Appellees whose property value has diminished due to his alleged fraud 
and (2) the real issue is whether the trial court abused his discretion in 
granting Appellees class certification. 

The test for establishing predominance of common issues is whether 
they will be the object of most of the efforts of the parties and court, not 
whether common issues outnumber individual issues. A judgment in favor 
of the class members should decisively settle the entire controversy, and all 
that should remain is for class members to file proof of their claims. 
Dresser, 847 S.W.2d at 374, 375, citing Life Ins. Co. of the Southwest v. 
Brister, 722 S.W.2d 764, 772 (Tex. App.—Fort Worth 1986, no writ). In 
deciding whether common issues predominate, the trial court need only 
identify substantive law issues that will control the litigation; the court does 
not weigh the substantive merits of each class member’s claim, nor need the 
class representatives make any extensive evidentiary showing of their right 
to prevail. Jd. at 772-73. Further, even in cases where it is not conclusive- 
ly established that common issues predominate, the most efficient approach 
is for the trial court to certify the class, and if necessary after the case is 
developed, to dissolve the class or certify subclasses if common questions 
will not predominate at trial. Dresser, 847 S.W.2d at 374, 375, citing Life 
Ins. Co. of the Southwest, 772 S.W.2d at 775. 


6. Appellants maintain no risk of inconsistency exists where a defendant may be liable for 
damages to one plaintiff but not to another, since paying one claimant is not inconsistent with not paying 
another claimant. McBirney v. Autrey, 106 F.R.D. 240, 245 (N.D. Tex. 1985). 
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Just as in Dresser, the instant case contains numerous potential 
plaintiffs (possibly as many as 900) who have twice. requested that they be 
certified as a class in order that their common issues be resolved. We find 
the reasons advanced by Appellants fail to establish an abuse of discretion 
on the part of the trial court. Accordingly, Appellants’ sole point of error 
is overruled in its entirety. 

Having overruled Appellants’ sole point of error, we affirm the order 
of the trial court. 
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